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QUESTIONS INVOLVED ON APPEAL 

1. Whether the officials of the War Department may 
charge and dismiss a civil service employee acting nnder 
an appointment as Executive Secretary of the U. S. Civil 
Service Commission with failure to perform his duties as 
such Executive Secretary when he was solely responsible 
for such duties to the United States Civil Service Com¬ 
mission. 

2. Whether officials of the War Department can arbi¬ 
trarily and capriciously discharge an employee under 
charges filed when there is a total absence of evidence 
to show that such charges are true or sustained, and in 
fact, the evidence shows that the duties were performed 
in accordance with the rules, regulations and orders of 
the War Department, and the U. S. Civil Service Com¬ 
mission. 


INDEX 

TABLE OF CONTENTS 


PAGE 


JURISDICTIONAL STATEMENT__ 1 

STATEMENT OF THE CASE..._____ 1 

STATEMENT OF POINTS ON APPEAL_ 5 

PERTINENT STATUTES . 6 

ARGUMENT AND BRIEF. 7 

CONCLUSION .-___ 16 

TABLE OF CITATIONS 

Cases 

Burchell v. Marsh, 17 How. 344, 349, 15 L. Ed. 96— 11 
Friedman v. Schwellenbach, 159 Fed. 2d 22, 81 

U. S. App. D. C. 365. 11 

Gadsden v. United States, 78 Fed. Supp. 126- 11-12 

Halle v. Hoover, 31 App. D. C. 311.. 15 

Kihlberg v. United States, 97 U. S. 398, 24 L. Ed. 

1106 ------- 11 

Ripley v. United States, 223 U. S. 695, 701, 32 S. Ct. 

352, 56 L. Ed. 614....... 11 

United States v. Gleason, 175 U. S. 588, 602, 20 S. 

Ct. 228, 44 L. Ed. 284..... 11 

United States v. Hines, 105 Fed. 2d 85, 70 App. 

D. C. 206............ 11 

Wittner v. United States, 76 Fed. Supp. 110. 13 

PERTINENT STATUTES 

Title 5, U. S. C. 652. 6 

MISCELLANEOUS 

43 Amer. Juris, page 56, Par. 220___ 15 































Unttei) States (Eourt nf Appeals 

For the District of Columbia Circuit 


Joseph L. Watson, Appellant, 
vs. 

Frank Pace, Jr., Secretary of the Army, AppeRee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

Judgment in this case was entered on January 7, 1952, 
(17A). Notice of Appeal was filed on March 6,1952 (17A) 
within sixty days of the date of entry of judgment. 
Jurisdiction of this appeal is granted under Title 28, 
Section 1291 of the United States Code. 

STATEMENT OF THE CASE 

The plaintiff Joseph L. Watson, Appellant herein, and 
hereinafter referred to as the plaintiff brought this action 
against the defendant Frank Pace, Jr., as Secretary of 
the Army, appellee herein, and hereinafter referred to 
as the defendant in the nature of a suit for a declaratory 
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judgment adjudicating the plaintiff’s rights as a civil 
service employee of the government, and to require the 
defendant to restore the plaintiff to a position in the 
Department of Army from which it alleged that he was 
illegally removed. The plaintiff is a career civil service 
employee of the United States. 

The complaint alleges that the plaintiff is a citizen of 
the United States, and a resident of the State of 
Georgia (2A). That the value of the object sought 
to be obtained exceeds the sum of $3,000.00 exclusive of 
interest and costs, and that the cause of action arises 
exclusively under the laws of the United States known 
as the Civil Service laws, rules, and regulations relating 
to the employment of civilian personnel in the govern¬ 
mental service of the United States. (2A). 

The suit was originally brought against one Gordon 
Gray, then Secretary of the Army, but during the pen¬ 
dency of this action he resigned, and Frank Pace, Jr., 
who was appointed as Secretary of the Army, was sub¬ 
stituted as a party in lieu and place of Gordon Gray. 

The complaint alleges that the Secretary of the Army 
is charged by law with the employment and dismissal of 
civilian employees of the Department of the Army, and 
that he is required to employ such civilian employees 
as have been duly and regularly qualified for such posi¬ 
tions under the laws of the United States relating to the 
creation of the United States Civil Service Commission, 
and who have been properly certified as qualified for 
such positions by the United States Civil Service Com¬ 
mission, and that the said Secretary is not permitted to 
exercise his discretion in the matter of the employment 
of said civilian employees, and that such employees can¬ 
not be discharged for cause except in the manner pro¬ 
vided by the laws of the United States. (3A) 
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The complaint further alleges that plaintiff is a career 
civil service employee of the United States, that he duly 
and regularly qualified as such employee by entering em¬ 
ployment on April 16, 1935 (3A). It is further alleged 
that plaintiff passed the necessary examinations given 
by the said Civil Service Commission and was placed on 
the Register of Eligibles and received an appointment 
as a permanent civil service employee on September 16, 

1940. (3A) 

The plaintiff further alleges that after February 16, 

1941, the plaintiff was transferred to various places in 
the United States as a civilian employee, receiving cer¬ 
tain promotions, and with a substantial raise in pay 
until February 17, 1947, at which time the plaintiff had 
the grade of Administrative Assistant CAF-9 (4A). The 
complaint further alleges that on March 7, 1948 he was 
promoted to the grade of Civilian Personnel Officer at 
the Memphis General Army Depot and that he continued 
in this position until he was illegally removed from his 
office on February 7, 1949. (4A). 

The plaintiff further alleges that on September 30, 
1947, and while he was employed at the Memphis Army 
Depot he received an appointment from the United States 
Civil Service Commission as Executive Secretary of the 
Board of U. S. Civil Service Examiners. A copy of the 
commission in this regard was attached to the complaint 
and marked exhibit “A” and is set forth in the Joint 
Appendix (47A). 

The complaint alleges that no part of the duties of such 
Executive Secretary were subject to the control or direc¬ 
tion of the defendant, but that such duties fell solely and 
wholly under the jurisdiction of the United States Civil 
Service Commission. The plaintiff attached to the com¬ 
plaint exhibit “B” which set forth the duties of the 
Executive Secretary (48A). 
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The complaint further alleges that on January 14, 1949, 
one George C. Wynne, a Colonel of the Quartermaster 
Corps of the Memphis Army Depot, and its commanding 
officer (5A) illegally, unlawfully and wickedly served upon 
the plaintiff certain alleged charges for the removal of 
the plaintiff in his capacity as Civilian Personnel Officer 
knowing full well that said charges were without basis of 
foundation of fact, and were utterly false, and that such 
charges, even if true, were related only to the duties 
which the plaintiff was performing as Executive Secre¬ 
tary of the United States Civil Service Commission and 
that said Colonel George C. Wynne had no jurisdiction 
over the plaintiff in his capacity as Executive Secretary 
of the United States Civil Service Commission. (5A). 

The plaintiff attached to his complaint as exhibit “C” 
a copy of the charges preferred against him (30-32A). 

The plaintiff further alleges that notwithstanding the 
fact that the said Colonel Wynne had no jurisdiction over 
said charges against the plaintiff he proceeded to find 
the plaintiff guilty of such charges and that on appeal to 
the Secretary of the Army the finding that the plaintiff 
was guilty was affirmed, and that the plaintiff has fully 
exhausted his administrative remedy. (5A). 

The plaintiff further alleged (6A) that even though 
the defendant and his officers and employees had juris¬ 
diction over the charges against the plaintiff there was a 
total lack of evidence to sustain any or or all of said 
charges and that even after the date of said charges the 
plaintiff performed his duties with the highest degree of 
efficiency for which he was rated “excellent” (6A) and 
that this rating period covered the identical period of 
time as to the dates on which the said charges arose. 
The complaint further alleges (6A) that at all times the 
plaintiff conducted himself as Civilian Personnel Officer 
in accordance with the rules, regulations and customs 
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relating to his duties as such Civilian Personnel Officer 
and as Executive Secretary for the United States Civil 
Service Commission. The complaint further alleges that 
inasmuch as there was no evidence to sustain the charges 
made against the plaintiff that the action of the said 
defendant and his employees were arbitrary, capricious 
and contrary to law (6-7A), and his removal was con¬ 
trary to Section 652, Title 5 of the U. S. Code which 
provides that civil service employees may be removed 
only for such cause as will promote the efficiency of the 
service. (7A). 

The plaintiff prayed for a declaratory judgment ad¬ 
judicating and declaring that the said defendant as Secre¬ 
tary of the Army had no jurisdiction over the pretended 
charges made (8A) and in the alternative that there was 
no evidence to sustain any such charges, and that the 
plaintiff be restored to his official position from which he 
was illegally and unlawfully discharged.' (BA) 

The defendant filed an action admitting generally the 
facts as pleaded but denying that the plaintiff had been 
illegally discharged and setting up a number of affirma¬ 
tive defenses none of which are important in this case 
upon appeal. (9, 10, 11, 12 A). 

STATEMENT OF POINTS ON APPEAL 

1. That the Court erred in finding that the defendant 
as Secretary of the Army had jurisdiction over the 
charges filed against the plaintiff for the reason that all 
alleged charges related not to the duties which the plain¬ 
tiff performed for the War Department but were wholly 
and solely the duties as Executive Secretary of the United 
States Civil Service Commission. 

2. That there is a total lack of evidence to show that 
the plaintiff was guilty of any of the charges made 
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against him, and in fact, the evidence conclusively shows 
that the plaintiff was not guilty and that his duties were 
performed with the highest degree of efficiency as he was 
given an “excellent” efficiency rating during the very 
period covered by the said charges. 

PERTINENT STATUTES 

Title 5 IT. S. C. 

§ 652. Removal without pay from classified civil 
service—Only for cause; notice; copy of charges; 
time to answer, examination; record, persons exempt 
(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given 
in writing. Any person whose removal or suspen¬ 
sion without pay is sought shall (1) have notice of 
the same and of any charges preferred against him; 
(2) be furnished with a copy of such charges; (3) 
be allowed a reasonable time for filing a written an¬ 
swer to such charges, with affidavits; and (4) be fur¬ 
nished at the earliest practicable date with a written 
decision on such answer. No examination of wit¬ 
nesses nor any trial or hearing shall be required 
except in the discretion of the officer or employee 
directing the removal or suspension without pay. 
Copies of the charges, the notice of hearing, the an¬ 
swer, the reasons for removal or suspension without 
pay, and the order of removal or suspension without 
pay shall be made a part of the records of the proper 
department or agency, as shall also the reasons for 
reduction in grade or compensation; and copies of 
the same shall be furnished; upon request, to the 
person effected and to the Civil Service Commission. 
This subsection shall apply to a person within the 
purview of section 863 of this title, only if he so 
elects. * * * 

(As amended June 10, 1948, C 447, 62 Stat. 354; 
1949 Reorg. Plan No. 5, eff, Aug. 19, 1949, 14 F.R. 
5227, 63 Stat. —). 
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ARGUMENT AND BRIEF 
Points 1 and 2 

This is a most unusual case. The plaintiff a career 
civil service employee was employed in the War Depart¬ 
ment at the time that the charges were filed against him. 
On January 14, 1949 the plaintiff was not only a Civilian 
Personnel Officer on the pay roll of the War Department 
but he held a commission signed by the President of the 
U. S. Civil Service Commission under which he was desig¬ 
nated as “Executive Secretary” of the Commission. The 
charges are set forth in the Joint Appendix (30-31A). The 
plaintiff contends that each and every one of the charges 
filed against him related to his duties as “Executive Sec¬ 
retary”. In plain language the Department of the Army 
charges the plaintiff with violation of his duties under 
the commission given him by the U. S. Civil Service Com¬ 
mission and tried him not for failure to perform the 
duties as Personnel Officer but solely because of alleged 
violations of his duties of Executive Officer to whom the 
plaintiff was only responsible to the United States Civil 
Service Commission. 

The charges relate to the employment of three women 
employees who it is claimed should not have been ap¬ 
pointed or certified by the plaintiff. The plaintiff testified 
(21 A) that at the time that three women "were employed 
it was not necessary that their names be taken from the 
top of the list of eligibles; That he had full authority 
from the U. S. Civil Service Commission on or about 
June 24, 1948 to make temporary appointments and that 
this authority is shown by plaintiff’s exhibit No. 3 which 
was introduced in evidence (35A). The women in ques¬ 
tion were appointed on June 28, 1948 (22 A), and the 
authority to appoint them was contained in plaintiff’s 
exhibit No. 3 (35A). They were appointed temporary 
employees under this authority. This authorization 
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(plaintiff’s exhibit No. 3 (35 A) gave the plaintiff the 
right to appoint employees “In the absence of presently 
available eligibles”. The plaintiff testified as to the avail¬ 
ability of applicants on the lists. (22-23 A). 

Q. Mr. Watson, so far as you know, was there 
any requirement at that time to go by the list of 
employees you had available for appointment. 

A. No. sir, at that particular time the regulations 
in effect indicated that applications would be received. 
The regulations, however, did not state either for or 
against using previous applications, except under pre¬ 
vious temporary authority granted. 

Q. Had you tried to from time to time to appoint 
from any available list you had there in the office. 
A. Constantly. 

Q. What success had you had there in the office. 
A. Very limited success from applications on file, 
and also very limited success on applicants referred 
by the State employees’ service with whom all agen¬ 
cies have a working agreement to refer qualified ap¬ 
plicants. 

Q. So far as you know, at the time you employed 
the three young women in question did you comply 
with all the rules, regulations, orders and directives 
of the Army and the Civil Service Commission. 

A. Yes sir, without qualification. 

At (21A) the plaintiff testified as follows: 

Q. At the time that you employed the three 
women in question was it necessary that you take 
names from the list? 

A. Under the re-delegation of authority on or 
about June 24th, the agency was allowed to recruit 
and appoint under the temporary authority delegated. 
(See Plaintiff’s exhibit No. 3 34-35 A) 

From the foregoing it is crystal clear that the plaintiff 
has full and ample authority to make the appointments 
for the three young ladies in question. 

Charge b (31 A) alleges that the plaintiff as Executive 
Secretary of the Civil Service Board violated the Civil 
Service Regulation in that he conducted an examination 
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for clerk-stenographs and permitted his sister to partici¬ 
pate. It is claimed that this violated the provisions of 
paragraph 3b, Part I, Civil Service Handbook X116). 
This examination was conducted solely by the plaintiff 
as Executive Secretary of the Board of Civil Service 
Exa mi ners, and not under his employment in the War 
Department (23 A). As Executive Secretary he was re¬ 
sponsible only to the Civil Service Commission (25 A). 
The plaintiff further testified (28 A) that he did not 
conduct the examination alleged to have been conducted 
by him under charge b, but that such an examination was 
conducted by Messrs. Lewis and Luckett (28 A). 

The plaintiff specifically denied that others than ap¬ 
proved panel members were permitted to hold examina¬ 
tions (28 A). This was in answer to charge c. The 
Court will also note that this charge relates solely to the 
plaintiff’s duties as Executive Secretary. 

The plaintiff further testified that he received tele¬ 
phone confirmation for employees other than panel mem¬ 
bers to conduct the examinations (29A). 

The plaintiff testified that during all of the period that 
was covered by the alleged charges filed against him, his 
efficiency rating was excellent. (29 A) 

The testimony and evidence offered by the plaintiff 
below w r as not contradicted in any regard. 

The question therefore arises, may a career civil service 
employee who has not violated any rule or regulation of 
the IT. S. Civil Service Commission or any rule, regula¬ 
tion or order of the War Department be found guilty of 
charges which of themselves constitute no violation of 
any rule, regulation or order. 

This Court had held that if there is any substan¬ 
tial evidence to sustain charges against a civil serv¬ 
ice employee that the Courts will not interfere with 
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the administrative action taken. The plaintiff as a 
career civil service employee has some rights under the 
laws relating to the employment of civil service employees 
which should be protected by the Courts. 

The plaintiff is unable to find any direct precedent on 
the question at issue but Congress did lay down a statu- 
otrv rule to the effect that no civil service employee 
could be discharged except ‘Tor such cause as will pro¬ 
mote the efficiency of the service”. 

Section 652, Title 5, U. S. Code, reads in part as fol¬ 
lows: 

“No person in the classified civil service of the United 
States shall be removed therefrom except for such 
cause as will promote the efficiency of said service”. 

The plaintiff earnestly asserts that he could not be 
removed from his civil service position without some 
reason or evidence showing that his removal was for 
“such cause as will promote the efficiency of the service”. 
And how can a civil sendee employee who follows the 
orders and regulations of the Civil Service Commission 
be removed in accordance with this statute. 

What this case involves is whether an administrative 
official in the absence of any proof whatsoever can pro¬ 
ceed to dismiss a civil service employee under Section 
652, supra. In other words, may he act arbitrarily, ca¬ 
priciously and contrary to law? Section 652, supra, 
clearly provides that a civil service employee, such as 
this plaintiff, is entitled before he may be dismissed to 
have charges filed against him and that he can only be 
dismissed as for such cause as will promote the efficiency 
of the service. This statute does require a finding by an 
executive official which finding must be based on some 
evidence to support the charges. 

Counsel cannot find any direct case on this exact ques¬ 
tion in the decisions of the United States Court of Ap- 
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peals for the District of Columbia. In every case where 
a review has been denied there was some evidence to 
sustain the public official. However, in the case of Fried¬ 
man, v. SchweUenbach, 159 Fed 2d 22, 81 U.S. App. D.C. 
365, this Court said as follows: 

“In those circumstances the Commission’s finding 
is conclusive. It is beyond our province, and it was 
beyond the province of the District Court, to review 
the finding of the Civil Service Commission that it 
had a reasonable doubt as to whether Friedman was 
loyal to the government, because it has long been 
held that the courts will not review managerial acts, 
not clearly arbitrary, of executive officials performed 
within the scope of their authority, and will not sub¬ 
stitute their judgment in such matters for that of 
the officials”. 

The above would clearly indicate that in such a case as 
this one, where the public official acted arbitrarily or 
capriciously a review is indicated. 

There is a long line of decisions that a public official 
cannot act arbitrarily or capriciously. See the cases 
below. 


BurcheU v. Marsh, 17 How. 344, 349, 15 L. Ed. 96. 

Kihlberg v. United States, 97 U.S. 398, 24 L. Ed. 

1106. 

United States v. Gleason, 175 U.S. 588, 602, 20 S. 

Ct. 228, 44 L. Ed. 284. 

Ripley v. United States, 223 U. S. 695, 701, 32 S. 

Ct. 352, 56 L. Ed. 614. 

United States v. Hines, 105 Fed. 2d 85, 70 App. 

D. C. 206. 

The question involved here has been directly passed 
upon by the United States Court of Claims where suits 
have been brought to recover for salaries. 

In the case of Gadsden v. United States, 78 Fed. Supp. 
126, the plaintiff was discharged pursuant to Section 652, 
supra, the same as this plaintiff. The Court held that 
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the Court of Claims has .jurisdiction of an action by a 
civil service employee because of wrongful, illegal and 
malicious discharge. In reaching this conclusion, the 
Court, among other things said: 

“We have heretofore held in a number of cases 
that an employee of the United States Government 
cannot be discharged from his position and deprived 
of the emoluments thereof unless the procedure laid 
down by the Act of 1912 as a condition precedent to 
his discharge had been complied with. See e.g. 
Elchibegoff v. United States, 106 Ct. Cl. 541; Id., 329 
U.S. 694, 67 S. Ct. 629, 91 L. Ed. 613; Wittner v. 
United States, Ct. Cl., 76 F. Supp. 123; but, on the 
contrary, the Supreme Court and this Court have 
held that if the procedural requirements are compiled 
with we have no jurisdiction to review’ the cause for 
the removal. Eberlain v. United States, 53 Ct. Cl. 
466; Id., 257 U.S. S2, 42 S. Ct. 12, 66 L. Ed. 140; 
Keim v. United States, 33 Ct. Cl. 174; Id., 177 U.S. 
290, 20 S. Ct. 574, 44 L. Ed. 774; Charles J. Culligan 
v. United States, 107 Ct. Cl. 222; Id; 330 U.S. 848, 
67 S. Ct. 1092, 91 L. Ed. 1292. The determination of 
wdiether or not a person’s discharge would promote 
the efficiency of the Government service is vested in 
the administrative officer and no court has power to 
review his action if that action was taken in good 
faith. 

On the other hand, if the administrative officer did 
not act in good faith, if he in fact did not discharge 
the employee for a cause that w-ould promote the 
efficiency of the service, but if, on the other hand, 
he w’as motivated alone by malice toward the em¬ 
ployee, there would seem to be but little doubt that 
the employee’s rights under the Act of 1912 have 
been violated. That Act says, that “no person in 
the classified civil service of the United States shall 
be removed therefrom except for such cause as will 
promote the efficiency of said service”. If, as a mat¬ 
ter of fact, he was removed not for a cause that pro¬ 
moted the efficiency of the service, but maliciously, 
merely because his superior did not like him, or 
merely because he wanted his job for some friend of 
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his, then obviously the employee’s discharge was 
wrongful and illegal and, therefore, he is entitled to 
recover whatever loss he may have suffered thereby. 

In innumerable cases it has been held that where 
discretion is conferred on an administrative officer 
to render a decision, this decision must be honestly 
rendered, and that if it is arbitrary or capricious, or 
rendered in bad faith, the courts have power to re¬ 
view it and set it aside. This court has this question 
presented to it constantly in cases arising under Gov¬ 
ernment contracts, where the contracting officer and 
the head of the department are given the power to 
render final decisions on questions of fact. * * * 

The Court will not substitute its judgment for that 
of the administrative officer, but the employee never¬ 
theless has the right to the honest judgment of the 
administrative officer. If that officer does not render 
an honest judgment but acts arbitrarily, capriciously 
or maliciously, then undoubtedly the rights of the 
employee have been violated. 

The plaintiff in this case alleges that he was dis¬ 
charged “without cause, wrongfully, illegally and 
maliciously”. If he was discharged maliciously and 
without cause, then he has been deprived of the 
rights which the Act of 1912 gave him, and he is 
entitled to maintain this suit under section 145 of 
the Judicial Code, sec. 250, Title 28 U.S.C.A. which 
gives this Court power to render judgment upon a 
claim “founded upon * • * any law of Congress”. 

The decision of Gadsden v. United States, supra, fol¬ 
lowed an earlier opinion of the U. S. Court of Claims in 
the case of Wittner v. United States, 76 Fed. Supp. 110 
in which that Court said: 

“We held in the case of Elchibegoff v. United 
States, 106 Ct. Cl. 541, that the procedure provisions 
of the Act of 1912 in respect to charges against 
civil service employees were mandatory. To hold 
otherwise would be to hold that Congress was merely 
engaging in mental exercise when it enacted such 
provisions. They were enacted for the protection of 
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civil service employees against arbitrary action by 
officials. 

In holding that the procedure is mandatory we do 
not undertake to pass upon whether the charges made 
pursuant thereto are proved unless it be found that 
there is no substantial evidence upon which a finding 
could be based. That discretion is lodged in the de¬ 
partment heads and we do not invade that province. 
That discretion is necessary to protect the interests 
of the government. We merely hold that the estab¬ 
lished procedure must be followed in order to effec¬ 
tuate a legal dismissal. 

If the procedure provisions are not mandatory 
they are largely meaningless. The officials could act 
as if such provisions were never put into the law. 
They could apply or not apply them to suit their 
whims, just as they do, or do not, take their morning 
calisthenics depending on whether they feel like it. 
We cannot believe Congress had any such idea in 
mind. 

In similar cases the Supreme Court has heretofore 
invoked the same line of reasoning. United States v. 
Perkins, 116 U.S. 483, 6 S. Ct. 449, 29 L. Ed. 700, 
and United States v. Wickersham, 201 U.S. 390, 26 
S. Ct. 469, 50 L. Ed. 79S. 

In the Wickersham case, supra, the Court, on page 
399 of 201 U.S., page 472 of 26 S. Ct., uses the fol¬ 
lowing language: 

* * * We see no reason • • # for withholding • • • 
the compensation given by law to an incumbent of 
the place. If this be not so, then a regular and 
duly qualified employee in the public service, pro¬ 
tected by the statute and the orders of the Presi¬ 
dent made in pursuance thereof, can be deprived of 
the benefit and emolument of his position by a 
wrongful and illegal suspension from his duties. 
We do not think such a contention can be sustained 
either by reason or authority. • • • 

The Veterans’ Preference Act provides in effect 
that no veteran eligible, employed in any depart¬ 
ment or agency of the government, shall be dis¬ 
charged, “except for such cause as will promote 
the efficiency of the service and for reasons given 
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in writing, and the person • • # shall have at least 
thirty days’ advance written notice • * * stating 
any and all reasons, specifically and in detail, for 
any such proposed action: * * *” and “shall be 
allowed a reasonable time for answering the same 
personally and in writing.” (Italics supplied.) 

The language is clear. It does not prevent a 
discharge, if the procedure is followed, but it does 
forbid a discharge unless it is followed. 

Was it followed? 

The above cases clearly indicate that the public official 
in the removal of an employee from the civil service must 
not act arbitrarily or capriciously, and there must be 
some evidence to sustain the findings that the employee 
was guilty of the charges made. 

Where the matter of removing officers rests in the dis¬ 
cretion of a board or officer, the Courts are powerless to 
interfere. 

43 Amer. Juris, page 56, Par. 220. 

However, where the removal by an officer or board is for 
cause, it is judicial in nature. 

A judicial review may be had of the propriety or good 
faith of a finding of cause by one entrusted with the 
power of removal. What is a sufficient cause for the re¬ 
moval of an officer is a question for the courts, and a re¬ 
moval may be set aside by the courts when the cause al¬ 
leged is frivolous and legally insufficient. 

43 Amer. Juris, page 56, Par. 220. On Public 
Officers. 

This Court in the case of United States, ex rel, Halle 
v. Hoover, 31 App. D. C. 311, in construing an Act of 
Congress relative to the removal of a school teacher in 
the District of Columbia, held that the courts would not 
interfere with the exercise of discretion in such matters 
unless there was such a gross abuse of discretion as 
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amounts to a total lack of authority to act. This clearly 
indicates that the hoard of public officers charged with 
the removal cannot act arbitrarily, capriciously or con¬ 
trary to law and that there must be evidence to sustain 
the finding. 


CONCLUSION 

For the reasons herein stated judgment in this cause 
should be reversed, and the cause remanded to the Dis¬ 
trict Court to proceed in accordance with the views of 
this Court. 

Respectfully submitted, 

Claude L. Dawson, 

Attorney for the Appellant, 
917-15th Street, N. W., 
Washington 5, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Josepn L. Watson, 6S9 Myrtle Street, N. E., Atlanta, 

Georgia, Plaintiff, 


vs. 

Gordon Gray, Secretary of the Army, Washington. D. C. 

Defendant. 

Civil Action No. 4670-’49 


SUIT IN THE NATURE OF A DECLARATORY 
JUDGMENT ADJUDICATING PLAINTIFF’S RIGHTS 
AS A CIVIL SERVICE EMPLOYEE OF THE GOV¬ 
ERNMENT, AND REQUIRING THE DEFENDANT 
TO RESTORE THE PLAINTIFF TO A POSITION IN 
THE DEPARTMENT OF THE ARMY, AND FOR 
SUCH OTHER AND FURTHER RELIEF AS MAY BE 
EQUITABLE AND JUST. 

The plaintiff for his cause of action complains of the 
defendant and alleges: 

1. That the plaintiff is a citizen of the United States, 
and a resident of the State of Georgia, and that he brings 
this action in his own right. That the value of the object 
sought to be obtained by this suit exceeds the sum of 
Three Thousand Dollars ($3,000.00) exclusive of interest 
and costs. The plaintiff also alleges that the cause of 
action arises exclusively under the laws of the United 
States commonly known as the Civil Service laws, rules 
and regulations relating to the employment of civilian 
personnel in the governmental service of the United States 
and particularly the civilian employees of the Department 
of the Army of the United States. 
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2. That the defendant, Gordon Gray is the duly ap¬ 
pointed, acting and qualified Secretary of the Army of 
the United States, and is sued in that capacity only, and 
that as such official is charged by law with the employment 
and dismissal of the civilian employees of the Department 
of the Army. That in the employment of, and the dis¬ 
charge of such civilian employees, such as the plaintiff, 
the said defendant is required by the laws of the United 
States relating to the Civil Service to employ such civilian 
employees as have been duly, and regularly, qualified, and 
certified for such positions under the laws relating to th; 
creation of the United States Civil Service Commission, 

and the rules and regulations of the said United 
22 States Civil Service Commission, and that the said 

defendant is not permitted to exercise his discre¬ 
tion in the matter of the employment of said civilian em¬ 
ployees, and that any such employees, such as this plain¬ 
tiff, cannot be discharged for cause except in the manner 
provided by the laws of the United States. 

3. The plaintiff alleges that he is a career civil service 
civilian employee of the United States, and that he duly 
and regularly qualified as such employee by entering the 
civilian employment of the United States on April 16, 
1935 as a clerk-tvpist, and thereafter having passed an 
examination given him by the Civil Service Commission 
of the United States, he was placed on the roster known 
as the Register of Eligibles, and received an appointment 
as a permanent civilian employee from said Register on 
September 16, 1940 at which time the plaintiff was trans¬ 
ferred to the Army Air Forces as a Clerk-Stenographer 
CAF-3 on February 16, 1941. 

4. That after February 16, 1941, the plaintiff was 
transferred to various places in the United States as a 
civilian employee, receiving certain promotions and with 
substantial raised in pay until February 17, 1947, at which 
time the plaintiff had the grade of Administrative Assist- 
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ant CAF-9, when he was discharged due to replacement 
by a civilian employee, a veteran having preference, and 
that the plaintiff was without employment from February 
17, 1947 until August 4, 1947 when he was again employed 
as an Employee Utilization Officer CAF-S at the Memphis 
General Army Depot located at Memphis, Tennessee, and 
that the plaintiff’s salary at that time was $4,400.40 per 
annum. That the plaintiff was promoted to grade of 
Civilian Personnel Officer at said Army Depot on March 
7, 194S and continued in that position until illegally and 
unlawfully removed therefrom on February 7, 1949 as 
will be shown by the facts hereinafter alleged. 

5. That on September 30, 1947, and while so employed 
at the Memphis Army Depot as hereinbefore alleged, the 
plaintiff received from the United States Civil Service 
Commission over the signature of the President of the 
United States Civil Service Commission an appointment 
as Executive Secretary of the Board of U. S. Civil Serv¬ 
ice Examiners at the Memphis General Depot. That 
23 a true copy of the said appointment is hereto at¬ 
tached and marked exhibit “A”, and incorporated 
herein the same as if alleged at length. The plaintiff 
further alleges that the appointment as Executive Secre¬ 
tary as herein alleged and the duties of such office fall 
entirely and wholly under the jurisdiction of the United 
States Civil Service Commission. That no part of said 
duties of Executive Secretary were subject to or under 
the control of the said defendant, or any of his officers, 
servants, or employees. That the plaintiff attached hereto 
copies of the general instruction and procedures relating 
to the duties of the office of said Executive Secretary is¬ 
sued and promulgated by the United States Civil Service 
Commission, and marks the same exhibit “B” and hereby 
incorporates the same as if they had been set forth at 
length herein. 
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6. The plaintiff further alleges that on January 14, 
1949, one George C. Wynne, a Colonel of the Quartermas¬ 
ter Corps commanding the Memphis General Depot in 
which the plaintiff was then employed, illegally, unlawfully 
and wickedly served upon the plaintiff certain alleged 
charges for the removal of the plaintiff in his capacity a& 
a Civilian Personnel Officer at said depot knowing full 
well that any and all of said alleged charges were without 
basis of foundation of fact and were utterly false, and 
further -well knowing that none of the said alleged charges 
even if true were related to any duty which the plaintiff 
performed as such Civilian Personnel Officer, but only to 
his duty as an Executive Secretary of the United State: 
Civil Service Commission over which the said Colonel 
George C. Wynne had no jurisdiction or control. That a 
true copy of said alleged and pretended charges is hereby 
attached and marked exhibit “C” and incorporated herein 
as fully as if alleged at length. 

7. The plaintiff further alleges notwithstanding the 
fact that the defendant as Secretary of the Army has no 
jurisdiction over the alleged charges as set forth in ex¬ 
hibit “C”, the said defendant, his officers and employees 
proceeded to adjudicate the plaintiff guilty of the said 
charges, and the said Colonel George C. Wynne, claiming 
or pretending to claim that he had jurisdiction over the 
said plaintiff on the alleged charges made against the 

said plaintiff, wickedly, knowingly, and maliciously 
24 made a pretended finding that the plaintiff was 

guilty of the said alleged charges as shown by 
exhibit “C”, and without just cause or legal authority re¬ 
moved the said plaintiff as Civilian Personnel Officer at 
the said Memphis General Depot on February 7, 1949, and 
ever since the plaintiff has not been employed by the 
United States. That the plaintiff duly filed his appeal 
from his illegal and unlawful removal from his civilian 
position with the United States government to the De- 
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partment of the Army, but that on April 19, 1949 his 
appeal was in all things denied and that unless this Cou 
grants the plaintiff relief from his illegal and unlawful 
discharge from the governmental service of the United 
States, the plaintiff will be without remedy. 

S. The plaintiff further alleges in the alternative that 
even though the said defendant, his officers and employees 
had jurisdiction to remove him from his position in the 
Department of the Army for a duty to which the said 
plaintiff was only responsible to the United States Civil 
Service Commission, the plaintiff alleges that there is and 
was a total absence of any evidence of any kind, nature or 
character introduced at any hearing held by the officers of 
the said defendant in reference to said alleged charges 
upon which a finding of guilty could be made. That said 
plaintiff has at all times conducted himself as Civilian 
Personnel Officer at the said Memphis General Depot in 
accordance with the rules, regulations and customs estab¬ 
lished in his duties as such Civilian Personnel Officer, and 
as Executive Secretary for the said United States Civil 
Service Commission, and plaintiff alleges that in this con¬ 
nection that after the time alleged in the said pretended 
charges made against him, the said same officers of the 
said defendant making such charges found and determined 
as a fact that the duties of the office which the plaintiff 
performed were performed with the highest degree of 
skill and care and that the plaintiff was given an “Ex¬ 
cellent” efficiency rating covering the same period of time 
in employment as covered by the alleged charges as 
shown by exhibit “C”, and that the action of the said 
defendant, his officers and employees in pretending to find 
that the plaintiff was guilty of the said alleged charges 
with no evidence to support such charges, and with evi¬ 
dence that the plaintiff performed his work during said 
period with the highest degree of efficiency, shows 
25 that the actions of the said defendant, his officers 
and employees were arbitrary and capricious, and 



that the plaintiff alleges that the actions of the defendant, 
his officers and employees were arbitrary and capricious 
in acting upon the pretended charges resulting in plain¬ 
tiff’s discharge from governmental employment. 

9. The plaintiff further alleges that as a permanent 
civil service employee of the United States with an 
efficiency rating of “Excellent”, he could not be lawfully 
discharged from employment except in certain instances 
not here pertinent except for cause only in accordance 
with the provisions of Title 5 United States Code, Sec¬ 
tion 652, as amended by the Act of June 10, 1948, C. 447, 
62 Statute 354, and that the United States Civil Service 
Commission to whom the said plaintiff was responsible 
as Executive Secretary in the said Memphis General De¬ 
pot has never filed charges in accordance with the statute 
above referred to or has removed the said plaintiff in 
any manner provided for such removal under any of the 
laws of the United States. 

10. The plaintiff further alleges that he has no speedy 
adequate remedy at law, that he has fully exhausted any 
right on appeal before any Administrative Board under 
the jurisdiction of the defendant to which an appeal 
may be taken, and that unless this Court grants the relief 
to which the said plaintiff is justly entitled he will be 
without relief. That the plaintiff has diligently pursued 
his claim for reinstatement as a civilian employee. 

WHEREFORE, the plaintiff prays: 

1. The due process issue from this Court directing and 
requiring the said defendant to appear and answer this 
Bill of Complaint. 

2. That a declaratory judgment be entered in this 
cause, adjudicating and declaring that the plaintiff’s dis¬ 
missal from governmental service was illegal and unlaw- 
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ful, and setting aside and holding for naught any finding 
that the said defendant made on the basis of the alleged 
and pretended charges against the said plaintiff. 

3. That the Court further find that the said defendant, 
his officers and employees had no jurisdiction over 

26 the said alleged pretended charges of which the 
plaintiff was allegedly found guilty, or in the alter¬ 
native that the Court declare and find that there is no 
evidence of any kind, nature or character to support any 
such pretended charges resulting in plaintiff’s dismissal 
from governmental employment 

4. That the Court as part of the declaratory judgment 
order and direct the said defendant, as Secretary of the 
Army, to forthwith restore the plaintiff to his position as 
Civilian Personnel Officer in the said Memphis General 
Depot as of the date of his illegal and unlawful discharge 
therefrom, and award to the plaintiff all of the rights, 
benefits, and privileges which may or might have accrued, 
including payment of accrued salary, had not the said 
plaintiff been illegally and unlawfully discharged from 
governmental employment. 

5. That the plaintiff have such other and further re¬ 
lief as to the Court may appear to be equitable and just 
in the premises. 

/s/ Joseph L. Watson 
Joseph L. Watson, 

Plaintiff. 

/s/ Claude L. Dawson 

Claude L. Dawson, Attorney for the 

Plaintiff, 917—15th Street, N. W., 

Washington, 5, D. C. 
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STATE OF GEORGIA) 

County of Fulton ) 

SS: 

JOSEPH L. WATSON, being first duly sworn upon his 
oath deposes and says that he is the plaintiff in the above 
entitled action, that he has read the within and foregoing 
complaint and knows the contents thereof, and that the 
matters and things therein alleged of his personal knowl¬ 
edge are true, and those stated upon information and be¬ 
lief he believes to be true. 

/s/ Joseph L. Watson 

Subscribed and sworn to before me this 29th day of 
October, A. D. 1949. 

/s/ Margie W. Templeton 

Notary Public, Fulton County, 
State of Georgia. 

My commission expires: 

June 3, 1953. 

• • • • 

* > 

31 Filed Jan 17 1950 Harry M. Hull, Clerk 

Answer 

Comes now the defendant, by his attorney, and answer¬ 
ing the complaint herein, admits, denies and alleges as 
follows: 

1. Defendant admits the allegations contained in para¬ 
graph 1 of the complaint. 

» ' k V. 

2. Defendant admits the allegations contained in para¬ 
graph 2 of the complaint that defendant is the duly ap¬ 
pointed, acting and qualified Secretary of the Army of 
the United States and except as so specifically admitted 
defendant alleges that each and every allegation contained 
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in said paragraph 2 of the complaint is a legal conclusion 
and requires no answer, to the extent that an answer to 
said allegations may be required, they are denied. 

3. Defendant admits the allegations contained in para¬ 
graph 3 of the complaint. 

4. Defendant denies the allegations contained in para¬ 
graph 4 of the complaint that plaintiff was illegally and 
unlawfully removed from his employment on February' 7, 
1949, and except as so denied, defendant admits the alle¬ 
gations contained in said paragraph 4 of the complaint. 

5. Defendant admits the allegation contained in para¬ 
graph 5 of the complaint that by an instrument dated 
September 30, 1947, plaintiff was designated the Executive 
Secretary of the Board of United States Civil Service 
Examiners, Memphis General Depot, and that Exhibit 

“A” attached to the complaint is a true copy of 
32 said instrument, and except as so specifically ad¬ 
mitted defendant denies each and every’ allegation 
contained in said paragraph 5. 

6. Defendant admits the allegations contained in para¬ 
graph 6 of the complaint that on or about January 14, 
1949, Colonel George C. Wynne caused to be served upon 
plaintiff a letter of charges upon which it was proposed 
to remove plaintiff from his position, and except as so 
specifically admitted defendant denies each and every alle¬ 
gation contained in said paragraph 6 of the complaint. 

7. Defendant admits the allegations contained in para¬ 
graph 7 of the complaint that plaintiff was found guilty of 
the charges which had been duly served upon him and that 
he was removed from his employment on February 7, 
1949, and that his appeal therefrom to the Department of 
the Army was, on or about April 19, 1949, denied and 
except as so specifically admitted defendant denies each 
and every allegation contained in said paragraph 7 of 
the complaint. 
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8. Defendant admits the allegations contained in para¬ 
graph 8 of the complaint that plaintiff’s efficiency rating 
for the period covered by said charges against plaintiff 
was “Excellent” and except as so specifically admitted de¬ 
fendant denies each and every allegation contained in 
said paragraph S of the complaint. 

9. The allegations contained in paragraph 9 of the 
complaint are legal conclusions and require no answer, 
however, insofar as an answer to them may be required 
they are denied. 

10. The allegations contained in paragraph 10 of the 
complaint are legal conclusions and require no answer, 
however, insofar as an answer to them may be required 
they are denied. 

For A First Affirmative Defense 

11. This Court does not have jurisdiction of the sub¬ 
ject matter of this action. 

For a Second Affirmative Defense 

12. This Court does not have jurisdiction of the sub¬ 
ject matter of this action in that: 

33 (a) It is a suit against the United States to 

which consent has not been granted; 

(b) This is a suit to secure judicial review of an 
executive action which is by law committed to the sole 
and exclusive discretion of the executive. 

For a Third Affirmative Defense 

13. The complaint failed to state a claim upon which 
this Court can trant any relief. 
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For a Fourth Affirmative Defense 

14. The complaint fails to state a claim upon which 
this Court can grant any relief in that it shows on the 
face thereof that the actions of defendant, his officers, 
agents and employees complained of therein have been 
in all respects legal and proper. 

WHEREFORE, defendant, Gordon Gray, Secretary ot 
the Army, respectfully prays that the complaint in this 
action be dismissed and that judgment be entered herein 
for defendant with costs. 

/s/ H. G. Morison 
H. G. Morison 
Assistant Attorney General 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 

/s/ Edward H. Hickey 
Edward H. Hickey 

Special Assistant to the 
Attorney General 
Attorneys for Defendant 

Of Counsel: 

/s/ Eugene T. Maher 
Eugene T. Maher 
Attorney 
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Certificate 

I hereby certify this 17th day of January, 1950, that I 
have sent a copy of defendant’s answer to counsel for 
plaintiff, Claude L. Dawson, Esquire, at his address, 917 
15th Street, N. W., Washington, D. C., by official United 
States mail. 

/s/ Edward H. Hickey 
Edward H. Hickey 

Special Assistant to the 
Attorney General 
Attorney for defendant. 

• • • • 

45 Filed Jan 7 1952 Harry M. Hull, Clerk 
Findings of Fact and Conclusions of Law 

This cause having come on to be heard by the Court, on 
November 7, 1951, and the Court having heard and ex¬ 
amined the evidence of record and arguments of counsel, 
and being fully advised herein, and having issued an 
opinion on December 3, 1951, makes the following: 

Findings of Fact 

1. The plaintiff was a permanent civil service em¬ 
ployee of the Department of the Army, serving since 
March 7, 1948, and until February 9, 1949, as Civilian 
Personnel Officer at the Memphis General Depot. 

2. While so employed at the Memphis General Depot, 
the plaintiff was also serving as Executive Secretary of 
the Local Board of Civil Service Examiners, established 
in the Memphis General Depot pursuant to 5 U.S.C. 635 
and Section 01.4(c) of Executive Order 9830, 3 C.F.R. 
(1947 Supp.), p. 108. The functions of the Local Board 
of Civil Service Examiners are directly related to the 
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functions of a civilian personnel officer. Plaintiff’s ap¬ 
pointment to and retention of the position as such Execu¬ 
tive Secretary' of the Local Board of Civil Service Exam¬ 
iners was dependant upon his employment by the 
46 Department of the Army as Civilian Personnel 
Officer or in some related capacity. 

3. Effective February 9, 1949, plaintiff was separated 
from his position as Civilian Personnel Officer under the 
following procedure: 

(a) On January 14, 1949, plaintiff was given a notice 
of his proposed removal by the Commanding Officer of 
the Memphis General Depot. This notice set forth five 
separate charges including charges of violations of speci¬ 
fied regulations governing the performance of his duties 
as Civilian Personnel Officer and of regulations governing 
the related performance of his duties as Executive Secre¬ 
tary of the Local Board of Civil Service Examiners. Each 
of the charges set forth a ground sufficient to warrant 
plaintiff’s discharge to promote the efficiency of the serv¬ 
ice. 

(b) Plaintiff was given five days to answer the charges 
in writing before final decision by the Commanding Officer 
and further right to grievance hearing within thirty days 
after notice of the final decision of the Commanding Offi¬ 
cer. Plaintiff answered the charges, and the final deci¬ 
sion of the Commanding Officer was adverse to the plain¬ 
tiff. The plaintiff was given a hearing before the Griev¬ 
ance Committee of the Memphis General Depot which 
affirmed the decision of the Commanding Officer to dis¬ 
charge him to promote the efficiency of the service. Plain¬ 
tiff was accordingly discharged, effective February' 9, 
1949. 

(c) On plaintiff’s appeal to the Commanding General, 
Third Army, Atlanta, Georgia, the discharge w'as affirmed. 
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(d) Plaintiff appealed to the Employee Grievance Re¬ 
view Board of the Department of the Army which, after 
full consideration of the entire matter, recommended to 
the Secretary of the Army that the decision of the Mem¬ 
phis General Depot be sustained. The Secretary 
47 of the Army concurred in the recommendation and 
plaintiff was notified of this decision by letter dated 
April 19, 1949, and signed for the Secretary of the Army 
by John W. Martyn. 

4. Following the charges of January 14, 1949, referred 
to in paragraph 3(a) above, plaintiff’s appointment as 
Executive Secretary of the local board of Civil Service 
Examiners was terminated on January 21, 1949, by John 
W. Godbold, the Deputy Regional Director of the Fifth 
United States Civil Service Region, Civil Service Com¬ 
mission, who requested the Commanding Officer of the 
Memphis General Depot to nominate another employee 
to serve as such Executive Secretary. 

5. Plaintiff asserts and testified that there was no 
evidence to support the charges on which he was dis¬ 
charged and therefore the action discharging him was 
arbitrary and capricious. The most that the plaintiff can 
show to support his assertion is that there was an issue 
of fact as to whether he had violated certain regulations 
governing the performance of his duties as Civilian Per¬ 
sonnel Officer and the related duties of Executive Secre¬ 
tary of the Local Board of Civil Service Examiners and 
that this issue of fact was resolved against him as to all 
of the charges by the Commanding Officer of the Memphis 
General Depot, the Grievance Committee of the Memphis 
General Depot, the Commanding General of the Third 
Army, Atlanta, Georgia, and as to tw T o of the charges by 
the Employee Grievance Review Board of the Depart¬ 
ment of the Army. There is no evidence that the adminis¬ 
trative officials acted in bad faith or were motivated by 
malice or did not honestly exercise their judgment that 
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plaintiff has violated specific regulations governing the 
performance of his duties. 

48 Conclusions of Law 

1. Plaintiff’s discharge, effective February 9, 1951, 
from the position of Civilian Personnel Officer of the 
Memphis General Depot, Department of the Army, to 
promote the efficiency of the service, is valid in all re¬ 
spects and in compliance with all legal requirements. 

2. This discharge was effectuated in accordance with 
all applicable procedural requirements of 5 U.S.C. 652(a) 
and all other applicable statutes and regulations. 

3. All of the administrative officers who concluded that 
planitiff’s discharge would promote the efficiency of the 
service acted in good faith, and this Court is accordingly 
without jurisdiction to review their action. 

4. Judgment may be entered herein dismissing the com¬ 
plaint with prejudice, with costs to the defendant. 

/s/ Luther W. Youngdahl 
Judge 

January 7, 1952 
Seen: 

/s/ Joseph Kovner 

Attorney, Department of Justice 
Attorney for Defendant. 

/s/ Claude L. Dawson 
CLAUDE L. DAWSON 
917 - 15th Street, Northwest 
Washington, D. C. 

Attorney for Plaintiff 

• • • • 
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49 Filed Jan 7 1952 Harry M. Hull, Clerk 

Judgment 

This cause having come on to be heard by the Court 
on November 7, 1951, and the Court having issued an 
opinion on December 3, 1951, and entered findings of fact 
and conclusions of law on January 7, 1952, it is this 7 day 
of January, 1952, adjudged and ordered that the com¬ 
plaint herein be and the same hereby is dismissed with 
prejudice, with costs to the defendant. 

/s/ Luther W. Youngdahl 
Judge 

Seen: 

/s/ Claude L. Dawson 
CLAUDE L. DAWSON 
917 - 15th Street, Northwest 
Washington, D. C. 

Attorney for Plaintiff. 

• • • • 

50 Filed Mar 6 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 6th day of March, 1955, that 
Joseph L. Watson, plaintiff in the above-entitled case, 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 7th day of January, 1955 in favor 
of the defendant, Frank Pace, Jr., Secretary of the Army, 
and against said plaintiff, Joseph L. Watson. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for Plaintiff. 

917-15th St., N.W. 
Washington, D. C. 


ISA 


NOTE TO THE CLERK: 

Copy of the Notice of Appeal should be served upon 
Charles Irelan, United States Attorney for the District 
of Columbia, and Howard McGrath, Attorney General of 
the United States, Department of Justice, Washington, 
D. C., attorneys for the said defendant. 

2 Joseph L. Watson 

was called as a witness and, being first duly sworn, tes^- 
fied as follows: 


Direct Examination 
BY MR. DAWSON: 

Q You may state your full name. A Joseph L. Wat¬ 
son. 

Q You are the plaintiff in this action? A Yes, 
sir. 

3 Q Did there come a time when you were ap¬ 

pointed to a civilian position in the United States 
Government? A Yes, sir. 

Q By taking an examination under the Civil Service? 

THE COURT: All this is stipulated. We need not 
waste any time on it. 

MR. DAWSON: All right. 

BY MR. DAWSON: 

Q On September 30, 1947, where were you employed? 

THE COURT: So that I may understand correctly, as 
I take it, aside from any issue of law which you might 
wish to argue, the only question of fact here is whether 
there was a violation of any of the rules, which would 
have justified the discharge of the plaintiff? 

MR. DAWSON: That is correct 

MR. KOVNER: That is the issue of fact which the 
plaintiff claims in the case. 
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BY MR. DAWSON: 

Q You may answer. A Memphis General Depot, 
Memphis, Tennessee. 

Q State for the record what your official position was 
at that time. A For pay roll purposes my title was 
civil personnel officer, with the additional duty of execu¬ 
tive secretary, board of civil service examiners. 

4 Q You received a certificate from the Civil 
Service Commission as executive secretary? A 

Yes, sir. 

Q Mr. Watson, did there come a time when charges 
were filed against you in your capacity there at the depot 
where you were employed? A Yes, sir. 

Q Do you know the date those charges were made? 
A January' 14, 1949, as well as I recall. It is in my 
record. 

MR. DAWSON: I will ask to have this paper marked 
as Plaintiff’s exhibit 1. 

(A paper was marked as Plaintiff’s exhibit 1 for identi¬ 
fication.) 

BY MR. DAWSON: 

Q Mr. Watson, I hand you Plaintiff’s exhibit 1 for 
identification and ask you if it is a copy of the charges 
that were filed against you. A That is the original. 

THE COURT: You do not have to prove this. It is 
all stipulated. That is why we have pretrial, gentlemen. 
It may be received in evidence. It is already stipulated 
in the pretrial statement. 

BY MR. DAWSON: 

Q Now we will get down to the charges. Under 

5 (a) I read: 

“Laxness and indifference in observing Civil 
Service regulations and procedures, in that you employed 
three young ladies who are tenants in your home, without 
regard to the list of applicants that was maintained for 
temporary appointments.” 
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Tell the Court, in your own language, about the appoint¬ 
ment of those three persons. 

MR. KOVNER: May I have an objection, for the 
record, to this whole line of testimony? 

THE COURT: An objection on what ground? 

MR. KOVNER: On the ground that the Court has no 
jurisdiction to inquire into the grounds for dismissal. 

THE COURT: Surely, you may have your objection, 
Counsel. 

THE WITNESS: On or about June 10, 1949—copy 
attached in the basic charges—the U. S. Civil Service 
regional office, Atlanta, Georgia, withdrew temporary au¬ 
thority to make appointments of clerk-tvpists and stenog¬ 
raphers, stating that the eligibles, or certificates of elig- 
ibles, were sufficient to fill the needs in the Memphis, 
Tennessee, area. 

BY MR. DAWSON: 

Q Was it sometime prior to that that they had 
6 withdrawal that authority? These charges are dated 
January 14, 1949. A May I ask a question? On 
or about June 10, 1949, the Commission withdrew au¬ 
thority. 

BY THE COURT: 

Q Authority for what? A To make temporary ap¬ 
pointments. 

Q Do you claim you had authority w’hen you did make 
these appointments? A Your Honor, on or about the 
twenty-fourth of June, 1949— 

BY MR. DAWSON: 

Q Wait a minute. Was that 1949 or 1948? A Nine¬ 
teen forty-eight; I beg your pardon. Nineteen forty- 
eight. On or about June 24, 1948, I received again dele¬ 
gated authority to make temporary appointments. 

Q Who gave you that authority? A The U. S. Civil 
Service Commission, regional office, Atlanta, Georgia. 

Q Were you operating under their control and super¬ 
vision at that time? A Yes, sir. 
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Q At the time you employed the three women in ques¬ 
tion, was it necessary that you take names from the list? 
A Under the re-delegation of authority on or 

7 about June 24, the agency wms allowed to recruit 
and appoint under the temporary authority dele¬ 
gated. 

Q Do you have any letters confirming that, Mr. Wat¬ 
son? A You have it as a matter of record, marked with 
paper clips, sir. 

Q When w^ere those young women appointed (handing 
a paper to the witness)? A On or about June 28, 1948. 

MR. DAWSON: Let this be marked as Plaintiff’s 
exhibit 2, please. 

(A paper w*as marked as Plaintiff’s exhibit 2 for identi¬ 
fication.) 

BY MR. DAWSON: 

Q Is this a true copy of an order you received from 
the regional office at that time? A Yes, sir. 

MR. DAWSON: I offer it in evidence, your Honor. 

THE COURT: Is there objection? 

MR. KOVNER: Yes, I object, if Your Honor please, 
on the ground that this is going into whether there were 
grounds for discharge. 

THE COURT: Yes, surely; that is what we are trying 
here. 

MR. KOVNER: Yes, Your Honor. My position 

8 is that I am merely renewing my general objection. 

THE COURT: You will not do any better by 
renewing it, since you have already objected once. 

The exhibit will be received. 

MR. KOVNER: Yes, Your Honor. 

BY MR. DAWSON: 

Q Mr. Watson, were the appointments of the three 
young women in question made pursuant to the letter you 
have just identified, Plaintiff’s exhibit 2, or later on? A 
No, sir; later on. 
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Q Will you give us the authority, then, for your ap¬ 
pointment of those women? A (The witness handed a 
paper to Mr. Dawson.) 

MR. DAWSON: I ask to have this paper marked as 
Plaintiff’s exhibit 3, please. 

(A paper was marked as Plaintiff’s exhibit 3 for identi¬ 
fication.) 

BY MR. DAWSON: I hand you Plaintiff’s exhibit 3 
for identification and ask you if that is the authority 
under which you appointed the three women in question. 
A Yes, sir. 

MR. DAWSON: Your Honor, I offer Plaintiff’s ex¬ 
hibit 3 for identification in evidence. 

THE COURT: It is received. Let me ask a question. 

BY THE COURT: 

9 Q Let me see if I understand this correctly. 

You appointed these women, you claim, on June 28, 
1948. The authority was withdrawn on June 8. A 
Whatever date is on there. 

Q June S. So you had no authority? 

MR. DAWSON: It was reinstated. 

THE COURT: Under 3 you claim reinstatement. 

MR. DAWSON: It was reinstated four days before 
he appointed them. 

BY MR. DAWSON: 

Q Is that correct, Mr. Watson? A Right. 

THE COURT: No. 3 is dated June 24, Counsel. 

MR. DAWSON: Yes, Your Honor. He appointed 
them on June 28. 

THE COURT: Yes, I see. 

MR. DAWSON: Four days later he appointed them. 

BY MR. DAWSON: 

Q Mr. Watson, So far as you know, was there any 
requirement at that time to go by any list of employees 
that you had available for appointments? A No, sir. 
At that particular time the regulations in effect indicated 
that applications would be received. The regulations, 
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however, did not state either for or against using pre¬ 
vious applications, except under previous tempo- 

10 rary authority granted. 

Q Had you tried from time to time to appoint 
from any available list you had there in the office? A 
Constantly. 

Q What success had you had with that? A Very 
limited success from applications on file, and also very 
limited success on applicants referred by the State em¬ 
ployees’ service, with whom all agencies have a working 
agreement to refer qualified applicants. 

Q So far as you know, at the time you employed the 
three young women in question, did you comply with all 
the rules, regulations, orders, and directives of the Army 
and the Civil Service Commission? A Yes, sir, without 
qualification. 

Q Mr. Watson, under charge (b), it is alleged that 
you conducted an examination for clerk-stenographers and 
permitted your sister to participate. Was that duty per¬ 
formed as personnel officer or as executive secretary of 
the Civil Service Commission? A As executive secre¬ 
tary of the board of civil service examiners of the Civil 
Service Commission. 

BY THE COURT: 

Q That w r as part of your regular work as personnel 
officer, too, was it not? A That is right; an allocable 
factor. 

11 Q But you were not getting any pay for the 
Civil Service job, were you? A Your Honor, some 

installations— 

Q Just answer Yes or No. A Yes and no. 

Q Were you not serving as executive secretary of the 
Civil Service Board by virtue of the fact that you were 
personnel director? A Not necessarily. 

MR. DAWSON: No, Your Honor. 

THE COURT: Now, who is the witness? 

MR. DAWSON: Because we have— 
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THE COURT: Counsel, I am asking a question of 
the witness. 

BY THE COURT: 

Q You say, “Not necessarily”? A No. 

Q It might be so? A In other words, in some instal¬ 
lations personnel officers are executive secretaries; others 
have other employees. 

Q You would not have been secretary of the Civil 
Service board down there unless you had occupied the 
particular position of personnel officer? A In other 
words, it does not carrv— 

12 Q No, no. Did you hear my question? You 
would not have served as secretary of the Civil 

Service board in that instance unless you had been per¬ 
sonnel officer also? A Yes, sir, I previously served as 
subordinate to the personnel officer at a lower grade, and 
also executive secretary, before I was promoted. 

Q You have not answered the question. Suppose you 
had not been employed as personnel officer at all. You 
would not have been selected as executive secretary? A 
No, sir. 

Q It was because you had held the job as personnel 
officer that you had received the position of secretary of 
the Civil Service board? A It was an additional duty 
attached to the position at that time. 

Q That is what I am asking about. That is exactly 
what I wanted— A Also— 

Q (Continuing) to get clear in my mind. Serving as 
secretary to the Civil Service board was simply an addi¬ 
tional responsibility which you were required to perform 
at that time by virtue of the fact that you were working 
for the Army as civilian personnel officer; is not that 
right? A That is right; but also when I was in 

13 a subordinate position I was also executive secre¬ 
tary. 

THE COURT: I appreciate that fact. 
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BY MR. DAWSON: 

Q To whom were you responsible in your duties as 
executive secretary? A By virtue and by reason of an 
executive order and regulations of the President of the 
United States and the Civil Service Commission only. 

Q We come down to (c), in which it is alleged that 
you permitted employees other than approved panel mem¬ 
bers to hold examinations. Was that part of your duties 
as executive secretary? A Yes, sir. 

Q Or as personnel officer? A Executive secretary. 

Q Also, under (d), in your sworn testimony you 
state it has been general practice to allow employees 
other than approved panel members to rate Civil Service 
examination papers. In what capacity were you? A 
Executive secretary. 

Q Did the United States Civil Service Commission at 
any time file any charges against you for removal as 
executive secretary? A They have preferred no charges 
or filed no charges as of this time, to my knowledge. 
14 MR. DAWSON: I think you may have the wit¬ 
ness. 

Cross Examination 
BY MR. KOVNER: 

Q Mr. Watson, the Civil Service Commission Regional 
Director removed you from your position of executive 
secretary of Civil Service? A He relieved me of that 
additional duty. 

Q After the letter of charges, of January 14, 1949, 
Plaintiff’s exhibit 1, was served upon you, you had a 
hearing before the Employees’ Grievance Board of the 
Memphis General Depot on those charges, did you not? 
A Yes. 

Q As a result of that hearing, a decision was made 
by the commanding officer of the depot? 

THE COURT: Is not all that in the pretrial stipula¬ 
tion? 
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MR. KOVNER: Yes, Your Honor, it is stipulated. 

If Your Honor please, it is stipulated in the pretrial 
record that he did appeal to the commanding officer of 
the depot, then to the commanding general of the area, 
and finally to the Employees’ Grievance Board of the 
Department of War, which on April 19, 1949, under signa¬ 
ture of John W. Martin, issued a decision confirming the 
separation. The letter of April 19, 1949, is already in the 
record of this case as an exhibit to the defendant’s mo¬ 
tion for summary judgment. I can offer the Court 

15 another copy, if the Court desires it. 

THE COURT: Yes, I would like to see that. 

MR. KOVNER: May this be marked as Defendant’s 
exhibit 1? 

(A paper was marked as Defendant’s exhibit 1.) 

THE WITNESS: Your Honor, may I make an addi¬ 
tional comment? 

THE COURT: Perhaps you had better discuss it -with 
your attorney. 

MR. KOVNER: I should like to offer as defendant’s 
exhibit 2 the letter of the deputy regional director of 
the Civil Service Commission. 

(A paper was marked as Defendant’s exhibit 2.) 

MR. KOVNER: I should like also to offer in evidence 
for the Court’s convenience Executive Order 9S301, set¬ 
ting forth the duties of executive secretary of a local 
civil service board and stating that the secretary of a 
local civil service board performs his duties as part of 
his regular job. It is on the second page of this exhibit, 
01.4, right-hand column, entitled “Committees of Expert 
Examiners, Board of Examiners.” The point I read con¬ 
sists of Your Honor’s direct question that his position as 
secretary of the local board of examiners is part of his 
duties as an employee of the agency. That subsec- 

16 tion says that duties performed by such members 
of committees or boards shall be part of their 






27 A 


official duty, and adequate time shall be allowed for their 
performance by the agency in which they are employed. 
THE COURT: Yes. 

MR. KOVNER: To complete the record, I offer in 
evidence also, as Defendant’s exhibit 4, a War Department 
Civilian Personnel instruction, which is referred to in 
the Letter of Charges, Plaintiff’s exhibit 1. This is to 
show that there was a regulation of the War Department, 
which the charges state, and which it has been found by 
the administrative agency in this was violated by the 
plaintiff. 

MR. DAWSON: Your Honor, may I interpose an ob¬ 
jection to this document? That order, I understand, has 
been rescinded. 

THE WITNESS: Prior— 

MR.. KOVNER: I am merely trying to fill out the 
record by offering my pretrial exhibits. 

THE COURT: It may be received. 

MR. KOVNER: Although at pretrial we stipulated 
there could be introduced an excerpt from the Federal 
Personnel Manual, A-7-11, I find it is adequately covered 
in the letter of charges itself, and it is not necessary for 
me to introduce it. However, as a matter of caution, I 
could put it in. It is page A-711 of the Federal Person¬ 
nel Manual. 

17 THE COURT: These may all be received in evi¬ 
dence. 

MR. KOVNER: If Your Honor please, we rest our 
case. We have no other evidence. 

MR. DAWSON: Your Honor, I should like to ask Mr. 
Watson a question. Probably it should have been asked 
on direct examination. 

Redirect Examination 
BY MR. DAWSON: 

Q Mr. Watson, since you were removed on these 
charges in February, 1949, have you been able, ready, and 
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willing to assume the duties of which you "were relieved? 
A Yes, sir. 

• • * • 

(Following oral argument by counsel for both sides, 
Mr. Watson resumed the stand and testified further, as 
follows:) 

Direct Examination 
BY MR. DAWSON: 

Q Mr. Watson, under Charge (b) it is alleged that 
as executive secretary of the Civil Service board you vio¬ 
lated Civil Service regulations in that you conducted an 
examination for clerk-stenographer and permitted your 
sister to participate. 

Did you conduct such an examination? A No, sir, I 
did not conduct the examination, even though I carried 
the title of executive secretary of the Board of 
18 U. S. Civil Service Examiners. The actual exami¬ 
nation was conducted bv Messrs. Lewis and Luckett. 

Q Under Charge (c), it is alleged that you permitted 
employees other than the approved panel members to 
hold an examination. What have you to say in reference 
to that? A The usual procedure. 

Q Tell us just what, in this particular charge. A I 
don’t recall whether telephone approval was secured, but 
the usual procedure in all examinations was either to 
have written approval or telephone approval for board 
examining members, as well as rating members. 

Q No time is given here. It says you permitted em¬ 
ployees other than approved panel members to hold an 
examination. Did you permit anyone other than panel 
members to conduct an examination? A No. 

Q Under (d) it is stated that in your sworn testimony 
you said it has been the usual practice to allow employees 
other than approved panel members to rate Civil Service 
examination papers. Had you done that at any time? A 
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No, except as qualified above, there: prior telephone ap¬ 
proval 

Q From whom did you get telephone approval? A 
The Fifth U. S. Civil Service Regional Office, Atlanta, 
Georgia. 

19 Q Did you get that in every case, other than 
where panel members had rated examinations? A 
In other wmrds, if we three permanent members, or I, got 
temporary approval for that particular examination. 

Q Was that true all during the time you were down 
at the Memphis Depot? A Yes. 

Q And during the time you had this appointment? A 
Yes. ■ ; 

Q During this period of 1948, after you had the ap¬ 
pointment as executive secretary and up to the time you 
were discharged, what was your efficiency rating? A 
Excellent. 

Q Was it excellent during all the time? A I can 
check the records on the desk. 

Q What was your rating? A (After examining 
paper) Excellent covering the period when the alleged 
charges supposedly occurred. 

MR. DAWSON: You may have the witness. 

MR. KOVNER: I have no questions. 

MR. DAWSON: Your Honor, we have nothing fur¬ 
ther. 

(The witness left the stand.) 
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Plaintiff’s Exhibit No. 1 for I dent 
Filed Dec 10 1951 Harry M. Hull, Clerk 
CONFIDENTIAL 
HEADQUARTERS 

MEMPHIS GENERAL DEPOT, U. S. ARMY 
MEMPHIS 2, TENNESSEE 

C. A. 4670—49 

Jan 14, 1949 

SUBJECT: Removal 

TO: Mr. Joseph L. Watson 

Civilian Personnal Officer 
Memphis General Depot, U. S. Army 
Memphis 2, Tennessee 

1. You are advised that due to information developed 
in an investigation of alleged violation of Civil Service 
rules and procedure, made by representative of Head¬ 
quarters Third Army, at the request of the undersigned, 
consideration is being given to effecting your removal as 
Civilian Personnel Officer, this installation. 

2. The specific charges are as follow: 

a. Laxness and indifference in observing Civil Service 
rules, regulations, and procedures, in that you employed 
three (3) young ladies who are tenants in your home 
without regard to the list of applicants that was main¬ 
tained for making temporary appointments. In effecting 
these appointments, you utterly disregarded the right for 
consideration of thirty-one (31) applicants that were in a 
higher priority group. This was a violation of Civilian 
Personnel Circular No. 17, 12 February 1946, and Federal 
Personnel Manual A7-11: “In selecting from these groups, 
the appointing officer may not select from a lower priority 
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group as long as three (3) fully qualified eligibles in a 
higher priority group or in a combination of higher prior¬ 
ity groups are still available”. Your disregard of this 
civilian personnel regulation and procedure tends to re¬ 
flect unfavorably upon this installation by higher echelons 
of command, the Civil Service Region, and the general 
public. 

b. As Executive Secretary of the Civil Service Board, 
you violated the Civil Service regulation, in that you 
conducted an examination for clerk-stenographers and 
permitted your sister to participate. This was a viola¬ 
tion of paragraph 3b, Part 1, Civil Service Handbook 
X-116: “No examiner or monitor may take part in con¬ 
ducting an examination in which he or a relative is a 
competitor. With a view toward avoiding any criticism 
of the Commission or the Board, the Secretary should 
check carefully the personnel assigned to any examination 
to see that this rule is observed”. 

c. You permitted employees, other than approved panel 
members, to hold the examinations. This is a violation 
of paragraph 3a, Part 1, Civil Service Handbook X-116; 
“The Secretary and all members of the Board are author¬ 
ized to conduct assembled examinations. Each Board 
should have an experienced examiner available at all 
times. When more than one examiner is needed, other 
members of the Board should assist the examiner in 
charge ”. 


CONFIDENTIAL 

d. In your sworn testimony, you stated that it has 
been the general practice to allow employees other than 
approved panel members to rate Civil Service examina¬ 
tion papers. This practice is illegal and does not have 
the approval of the Director, Fifth U. S. Civil Service 
Region. 
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e. You preferred allegations against a subordinate that 
were not substantiated by facts developed in the investi¬ 
gation. 

3. The Director, Fifth U. S. Civil Service Region has 
been advised of your failure to adhere to Civil Service 
rules and procedures, and he has verbally stated that you 
can no longer serve as the Executive Secretary of the 
Civil Service Board of Examiners. It is felt by me that 
this fact alone precludes you from continuing in your 
present position. 

4. The position of Civilian Personnel Officer requires 
an individual with a keen appreciation for strict adher¬ 
ence to regulations and laws governing Civil Service. The 
Civilian Personnel Officer should so conduct himself at 
all times as to inspire complete confidence in his unbiased 
fairness and integrity and to be above suspicion in any 
action. The Civilian Personnel Officer must exercise good 
judgment and conduct his business in such a manner that 
he will do nothing to bring discredit upon his position 
or the installation he serves. By your actions, your use¬ 
fulness to me as Civilian Personnel Officer has been dam¬ 
aged beyond repair. 

5. You have five (5) working days in which to make 
reply in writing to these charges. If the final decision is 
to effect vour removal, you have a further right to re¬ 
quest a grievance hearing within thirty (30) days after 
receipt of notice of the decisions. 

/s/ George C. Wynne 

GEORGE C. WYNNE 
Colonel, QMC 
Commanding 
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Filed Dec 10 1951 Harry M. Hull, Clerk 
Plaintiff’s Exhibit No. 2 for Ident 
COPY 

UNITED STATES CIVIL SERVICE COMMISSION 

C. A. 4670-49 

Fifth United States Civil Service Region 
Office of the Regional Director 
Atlanta 3, Georgia 

June 8, 1948 

Circular Letter No. 2186 
TO: All Appointing Officers 

SUBJECT: Register of Eligibles for Stenographers and 
Typists 

The first register of eligibles for stenographers and 
typists resulting from examination announcement No. 5-7 
(1948) issued January 19, 1948, will be established May 
28, 1948. Requisitions should be submitted immediately 
to fill all existing vacancies. Effective close of business 
June 11, 1948, authority to make temporary appointments 
under Regulations 2.114(a) and 2.114(c) for positions for 
which stenographer and typist register is appropriate is 
withdrawn from all agencies. 

Very truly yours, 

/s/ 0. E. Myers 
0. E. MYERS 
Regional Director 
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Plaintiff’s Exhibit No. 3 for Ident 

Filed Dec 10 1951 Harry M. Hull, Clerk 

Fifth United States Civil Service Region 
Atlanta, Georgia 

F.L. 906 (Rev.) Aug. 1947 

Authority to Effect Temporary Appointment 
C. A. 4670—49^ 

Personnel Officer 
Memphis General Depot 
Memphis, Tennessee 

R5:21:MG:blj 
Date June 24, 1948 

Request No. 

Request Date June 24, 1948 
Position, grade and salary 
Typist, CAF-2 
Vacancies and Sex 5 
Work Location Memphis, Tennessee 

In the absence of presently available eligibles author¬ 
ity, as indicated below, is hereby granted for filling the 
specific position or positions shown above : 

□ Emergency appointment not to exceed 30 days under 
the provisions of Civil Service Regulation 2.114 
(e) (1). (See Page A7-7 of the Federal Personnel 
Manual). 

0 Temporary appointment pending establishment of 
registers under the provisions of Civil Service Reg¬ 
ulation 2.114(a). (See page A7-10 of the Federal 
Personnel Manual). 

□ Temporary job appointment not to exceed six 
months under the provisions of Civil Service Regu- 
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lation 2.114 (c). (See page A7-18 of the Federal 
Personnel Manual). 

□ Extension of temporary job employment under 

Civil Service Regulation 2.114(c) for_ 

months. 

□ The specific positions for which this authority is 
issued may be filled under the provisions of Section 
10.105 of the Civil Service Regulations. 

In making appointments under this authority agencies 
must rigidly adhere to procedures in selection for ap¬ 
pointment as explained in Chapter A7 of the Federal Per¬ 
sonnel Manual and procedures for recruitment as ex¬ 
plained in Chapter R2 of the Federal Personnel Manual. 

Remarks: 

Very truly yours, 

/s/ M. C. S. Noble, Jr. 

M. C. S. Noble, Jr. Chief 
Examining and Placement 


Division 
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Def’t Exli. No. 1 for idntf. 

COPY 

Filed Dec 10 1951 Harry M. Hull, Clerk 
C. A. 4670—49 

19 April 1949 

SUBJECT: Grievance Case of Mr. Joseph L. Watson 

THRU: Commanding General 

Headquarters Third Army 
Fort McPherson, Georgia 
Commanding Officer 
Memphis General Depot 
Memphis 2, Tennessee 
IN TURN 

TO: Mr. Joseph L. Watson 

1645 Netherwood Avenue 
Memphis 6, Tennessee 

1. Reference is made to your request for review of 
your case by the Department of the Army’s Employee 
Grievance Review Board. 

2. Based on a careful and exhaustive consideration of 
your case the Board has determined that there vas no 
violation of law or regulation or discrimination prohibited 
by law or Executive Order in effecting your separation. 

3. The Board further concluded that your acts in the 
capacity of Civilian Personnel Officer, as set forth in the 
statement of charges dated 14 January 1949, paragraphs 
2a and b, did constitute an infraction and violation of 
regulations. The Board took cognizance of the fact that 
the record failed to conclusively establish that these vio¬ 
lations were wilful or deliberate, or that they were per¬ 
formed with intent to perpetrate a fraud. However, 
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since the position of Civilian Personnel Officer is one 
which requires the highest degree of trust and confidence, 
and since your disregard of established personnel proce¬ 
dures and regulations constituted a violation of your re¬ 
sponsibility, thereby nullifying your value to the Com¬ 
manding Officer, the Board concluded that there was no 
abuse or improper exercise of administrative discretion 
on the part of the Commanding Officer in effecting your 
removal. 

4. The Board, therefore, recommended that the action 
taken by the installation be sustained. The Secretary of 
the Army has concurred in this recommendation. 

By Authority of the Secretary of the Army: 

(signed) John W. Martyn 

JOHN W. MARTYN 
Administrative Assistant 

D&f’t Ext. No. 2 for idntf. 

Filed Dec 10 1951 Harry M. Hull, Clerk 

UNITED STATES CIVIL SERVICE COMMISSION 

Fifth United States Civil Service Region 
Office of the Director, Atlanta, Ga. 

C. A 4670-49 

Jan 21, 1949 

Commanding Officer 
Memphis General Depot 
Memphis, Tennessee 


AIR MAIL 

Dear Sir: 

As you know the Board of Civil Service Examiners 
was established in the Memphis General Depot to repre¬ 
sent the Regional Office of the Civil Service Commission 
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in serving the installation in matters coming under the 
jurisdiction of the Commission. Members of the Board 
are nominated by the Commanding Officer of the instal¬ 
lation and after confirmation by the Civil Service Com¬ 
mission serve in the capacity of Board Members under 
the jurisdiction of the Regional Office. 

Information has recently come to the attention of the 
Regional Office that the duties of the Executive Secretary 
of the Board have, in some instances, not been executed 
according to prescribed procedures and in a manner satis¬ 
factory to this office. It is requested, therefore, that Mr. 
Joseph L. Watson be relieved of his duties as Executive 
Secretary and that you submit a nomination for replace¬ 
ment on the enclosed Form 1660. This Form should be 
executed in triplicate. An application Form 57 should 
also be included for the person nominated. Mr. John W. 
Hambrick, a representative of the Regional Office, has been 
instructed to contact you relative to interviewing the in¬ 
dividual nominated by you to replace Mr. Watson. 

It is sincerely regretted that this action has been made 
necessary. Please be assured of my desire to be of all 
possible assistance to your agency at all times. 

Very truly yours, 

0. E. MYERS 
Regional Director 
by: /s/ John W. Godbold 

JOHN W. GODBOLD 
Deputy Regional Director 
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Deft Ext. No. 3 for idntf. 

Zl-203 

Executive Order 9830 

Amending the Civil Service Rules and Providing for 
Federal Personnel Administration 

By virtue of the authority vested in me by the Consti¬ 
tution, by section 1753 of the Revised Statutes (5 U. S. C. 
631), by the Civil Service Act of January 16, 1883 (22 
Stat. 403), and as President of the United States, it is 
hereby ordered as follows, effective May 1, 1947: 

Part I—Organization for Personnel Administration 

Organization for personnel administration in the execu¬ 
tive branch of the Federal Government is hereby pre¬ 
scribed as follows: 

Sec. 01.1 Responsibility for personnel management 
Personnel management is a primary responsibility of all 
who plan, direct, or supervise the work of Federal em¬ 
ployees. Personnel management methods should be con¬ 
sistent for the Government as a single employer and yet 
be sufficiently flexible to meet the diversified conditions 
in the Federal service. 

Sec. 01.2 Civil Service Commission responsibilities 
under this order, (a) The Commission shall be respon¬ 
sible to the President for the proper application of the 
Civil Service Act and Rules, the Veterans’ Preference 
Act, and all other applicable statutes and Executive or¬ 
ders imposing responsibilities on the Commission. 

(b) The Commission shall exercise and provide leader¬ 
ship in personnel matters throughout the Federal service, 
and in the discharge of this responsibility shall, whenever 
practicable, consult Federal agencies. 
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(c) The Commission shall develop and promulgate 
standards, applicable to the competitive service and de¬ 
signed to protect and promote its efficiency, for the rein¬ 
statement or reemployment of former Federal employees, 
and for the promotion, demotion, reassignment, and 
transfer of present employees. The Commission shall 
also * determine the applicability, in general and in spe¬ 
cific cases, of the reemployment provisions of (1) section 
8 of the Selective Training and Service Act of 1940 (54 
Stat. 890) as amended (50 U. S. C. App. 308), to persons 
who left the Federal service to serve in the armed forces 
of the United States, and (2) section 2 of the act of June 
23, 1943, 57 Stat. 162, as amended (50 U. S. C. App. 
1472), to persons who left the Federal service to serve 
in the merchant marine; and the Commission may issue 
such regulations or instructions as it may deem necessary 
or appropriate for carrying out the said reemployment 
provisions. 1 * 

(d) The Commission shall prescribe procedures to be 
followed by agencies in connection with removals, demo¬ 
tions, and suspensions in the competitive service which 
will insure equitable and uniform treatment to employees 
against whom adverse action is proposed. 

(e) The Commission shall, when consistent with law 
and with the economical and efficient administration of 
the Government, delegate to the agencies its authority to 
act in personnel matters in accordance with standards 
issued by the Commission. 

(f) The Commission shall maintain an adequate system 
of inspection to determine that equitable and sound ap¬ 
plication of statutes, Executive orders, regulations and 
standards relating to personnel management is being car¬ 
ried out by the agencies. Whenever the inspection indi- 


As amended May 21, 1948.* 
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cates failure on the part of an agency to adhere to estab¬ 
lished policies, regulations and standards, the Commis¬ 
sion shall take such action as may be appropriate to bring 
about adherence thereto. In this connection, the Commis¬ 
sion may suspend or revoke any delegation of its au¬ 
thority. 

(g) The Commission shall in the exercise of its per¬ 
sonnel functions give all practicable assistance to interna¬ 
tional organizations in which the United States partici¬ 
pates, to the Puerto Rico civil service board, and to such 
Federal, Territorial, State, or local agencies as shall re¬ 
quest its cooperation and offer like cooperation, includ¬ 
ing, when appropriate, the sharing of any necessary ex¬ 
penses. Under such regulations as may be jointly agreed 
upon, the Commission shall conduct or join with such agen¬ 
cies in conducting examinations or other personnel func¬ 
tions. In its discretion, the Commission may certify eli- 
gibles from appropriate registers maintained by the 
Puerto Rico civil service board, Federal or Territorial 
hoards, or civil service boards of State and local agencies, 
if such boards agree, and the Commission finds that the 
requirements of law concerning appointments to the com¬ 
petitive service have been met. If such boards so desire, 
they may, upon agreement with the Commission, certify 
eligibles from appropriate registers maintained by the 
Commission. 

Sec. 01.3 Agency responsibilities for personnel manage¬ 
ment (a) The head of each agency, in accordance with 
applicable statutes, Executive orders, and rules, shall be 
responsible for personnel management in his agency. To 
assist and advise him in carrying out this responsibility 
he shall maintain or establish such office or division of 
personnel as may be required. He shall designate a di¬ 
rector of personnel or other similarly responsible official 
to be in charge of such office or division. Such director 
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or other official shall represent the head of the agency in 
personnel matters, subject to his instructions. 

(b) The head of each agency shall provide for the co¬ 
operation of his agency with the Civil Service Commis¬ 
sion in the conduct of personnel matters. 

(c) Authority for the conduct of personnel matters 
within each agency should be delegated to the extent 
compatible with provisions of law and with economical 
and efficient administration to those officials responsible 
for planning, directing, and supervising the work of 
others. The exercise of such delegated authority shall 
be subject to policies, rules, regulations and standards 
established by the head of the agency, and shall be sub¬ 
ject to appropriate review and inspection. 

(d) The head of each agency shall remove, demote, or 
reassign to another position any employee in the com¬ 
petitive service whose conduct or capacity is such that 
his removal, demotion, or reassignment will promote the 
efficiency of the service. 

Sec. 01.4 Committees of expert examiners and boards 
of examiners, (a) In order to promote the effective re¬ 
cruitment and placement of persons for the Federal serv¬ 
ice, the departmental and field service resources of the 
Federal agencies may be utilized to the extent permitted 
by law. After consulting the agency or agencies con¬ 
cerned, the Commission may establish in the departmental 
service committees of examiners, expert in their respec¬ 
tive fields, for scientific, professional, or technical posi¬ 
tions, and in the field service, boards of examiners for 
any position. If such a position is peculiar to an agency, 
the committee or board shall be composed of not less than 
three qualified officers or employees of the agency con¬ 
cerned. If such a position exists in more than one agency, 
the committee or board shall be composed of not less than 
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three qualified officers or employees of the agencies con¬ 
cerned. 

(b) The work of the committees or boards referred 
to in this section shall be under the direction and super¬ 
vision of the Commission in connection with the execu¬ 
tion of the Civil Service Act, Buies, and Regulations. 

(c) The duties performed by the members of such 
committees or boards shall be considered part of their 
official duties and adequate time shall be allowed for their 
performance by the agency in which they are employed. 

(d) Where qualified examiners are not readily avail¬ 
able in the Federal service, and to the extent permitted 
by law, the Commission or the agency concerned may 
designate and compensate individuals outside the service 
especially qualified by experience and training to serve 
as examiners. 

Sec. 01.5 Federal Personnel Council, (a) The Council 
of Personnel Administration shall hereafter be known as 
the Federal Personnel Council and shall be continued 
within the Civil Service Commission. 

(b) The membership of the Council shall consist of a 
chairman, the director of personnel or official responsible 
for personnel matters in each agency subject to the Civil 
Service Rules, one additional member designated by the 
Director of the Bureau of the Budget, and such additional 
member or members as the Commission shall designate. 

(c) The Chairman of the Council shall be appointed 
by the Civil Service Commission after consultation with 
the Council and shall serve as a member of the staff of 
the Commission. 

(d) The purpose of the Council, functioning as an 
advisory body, shall be to promote through study and 
discussion the application, interpretation, and develop¬ 
ment of personnel policies and practices. Its findings 
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and recommendations shall be submitted to the Commis¬ 
sion and may be submitted to the President or to other 
Federal agencies. 

(e) Where there are substantial concentrations of 
Federal agencies in a geographical area, subsidiary coun¬ 
cils mav be established and maintained as recommended 
* 

by the Council and approved by the Commission. The 
membership of such councils shall consist of the heads of 
field establishments in such areas or their designated rep¬ 
resentatives and of the designated representatives of the 
Commission. 

PART II—CIVIL SERVICE RULES 

Note: The six civil service rules, which were issued 
as Part II of Executive Order 9830, are printed with 
the first six regulations, beginning on page Zl-207. For 
example, Rule I is printed as part of Part 1 of the Rules 
and Regulations (page Zl-207). The rules are distin¬ 
guishable from the regulations by the numbers following 
the decimal points; for example, the first section of Rule 
II is numbered “2.1”, while the first section of Regula¬ 
tion 2 is numbered “ 2.101.” 

PART III 

The following Executive orders are hereby revoked: 

No. 279 of November 29, 1904. 

No. 283 of December 8, 1904. 

No. 294 of February 15, 1905. 

No. 314 of March 30,1905. 

No. 458 of June 13, 1906. 

No. 715 of November 22, 1907. 

No. 983 of November 30, 1908. 

No. 1065 of April 21, 1909. 

No. 1153 of January 12, 1910. 

No. 2357 of April 11,1916. 

No. 3108 of June 30, 1919. 
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Unnumbered order of June 2,1920, concerning reinstate¬ 
ment of persons nearing retirement age. 

No. 4523 of October 18, 1926. 

No. 5924 of September 20, 1932. 

Unnumbered order of February 19, 1934, concerning 
negotiations for transfer. 

No. 7915 of June 24, 1938. 

No. 7916 of June 24, 1938. 

No. 7975-A of September 16, 1938. 

No. 8083 of April 10,1939. 

No. 8179 of June 21, 1939. 

No. 8214 of July 25, 1939. 

No. 8257 of September 21, 1939. 

No. 8283 of November 9, 1939. 

No. 8300 of December 12, 1939. 

No. 8423 of May 28,1940. 

No. 8425 of May 29,1940. 

No. 8467 of July 1, 1940. 

No. 8564 of October 8,1940. 

No. 8587 of November 7,1940. 

No. 8705 of March 5,1941. 

No. S707 of March 10,1941. 

No. 8760 of May 27,1941. 

No. 8894 of September 8, 1941. 

No. 8937 of November 7, 1941. 

No. 9004 of December 30, 1941. 

No. 9027 of January 16, 1942. 

No. 9052 of Februarv 6, 1942. 

No. 9200 of July 16,'1942. 

No. 9239 of September 8, 1942. 

No. 929S of February 2, 1943. 

No. 9333 of April 19,1943. 

No. 9394 of November 4,1943. 

No. 9405 of December 17, 1943. 

No. 9503 of November 27,1944. 

No. 9538 of April 13,1945. 
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No. 9579 of June 30, 1945. 

No. 9598 of August 17, 1945. 

No. 9619 of September 19, 1945. 

No. 9644 of October 19,1945. 

No. 9653 of November 1,1945. 

No. 9668 of December 28,1945. 

No. 9688 of January 31, 1946. 

No. 9691 of February 4, 1946. 

No. 9733 of June 4, 1946. 

Harry S. Truman 

The White House, 

February 24, 1947. 

Federal Personnel Manual October 9, 1947 
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The following exhibits are a part of the complaint: 

27 Filed Nov 2 1949 Harry M. Hull, Clerk 

“Exhibit A” 

UNITED STATES 
CIVIL SERVICE COMMISSION 
Washington, D. C. 

THE UNITED STATES CIVIL SERVICE 
COMMISSION 

having confidence in the character and capacity of the 
person named below, and after due consultation with the 
head of the office in which such person is serving, 

HEREBY DESIGNATES 

JOSEPH LAMAR WATSON 

to be 

EXECUTIVE SECRETARY 
of the 

BOARD OF U. S. CIVIL SERVICE EXAMINERS 
MEMPHIS GENERAL DEPOT 

at 

MEMPHIS, TENNESSEE 
for the 

FIFTH UNITED STATES CIVIL SERVICE REGION 

/s/ H. B. Mitchell 
President. 

Date September 30, 1947 


Form 2272 April 1946 
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28 “Exhibit B” 

Handbook of General Instructions on Procedures for Fill¬ 
ing Positions in the Field Service Through Boards 
of U. S. Civil Service Examiners 

PART ONE 

GENERAL PROVISIONS 

I. Title of Board 

Each Board of Examiners for whose guidance and offi¬ 
cial use this handbook is prepared shall be officially en¬ 
titled “Board of IT. S. Civil Service Examiners for the 
(establishment.)” 

II. Authority 

Section 2 of the Civil Service Act (Act of 16 January 
1883) provides as follows: 

“That it shall be the duty of said (civil service) com¬ 
missioners: ‘First, to aid the President, as he may re¬ 
quest, in preparing suitable rules for carrying this Act 
into effect, and when said rules shall have been promul¬ 
gated it shall be the duty of all officers of the United 
States in the departments and offices to which any such 
rules may relate to aid, in all proper ways, in carrying 
said rules, and any modifications thereof, into effect/ ” 

This Act and subsequent executive orders pertaining 
thereto, including Executive Order 9691 of February 4, 
1946, authorize the Civil Service Commission after con¬ 
sulting the head of the activity concerned, to establish a 
Board of Civil Service Examiners for filling positions in 
field establishments. 

The work of the Boards in connection with the execu¬ 
tion of the Civil Service Act, Rules and Regulations shall 
be under the direction and supervision of the appropriate 
Civil Service Regional Office. * * * 
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7. There shall be nominated by the head of the estab¬ 
lishment, subject to such clearance as the head of the de¬ 
partment or agency may direct, and subject to the appro¬ 
val and designation of the Civil Service Regional Office, 
and Executive Secretary of the Board, who will be re¬ 
sponsible for all administrative and clerical operations of 
the Board. He will be a member of the Board, but with¬ 
out authority to participate in the rating of examination 
papers for professional, scientific, and technical exami¬ 
nations. 
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QUESTION PRESENTED 


Whether the District Court erred in upholding appel¬ 
lant’s discharge from a Federal civil service position in the 
Department of the Army on the ground that it was done in 
good faith and in compliance with all statutory require¬ 
ments, and the court has no jurisdiction to determine 
whether there was any evidence to support the reasons 
given for the discharge. 


(i) 
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ZUrnteb States; Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,441 

Joseph L. Watson, appellant 


v. 

Frank Pace, Jr., Secretary of the Army, appetj.ee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


COUNTERSTATEMENT of the case 

Appellant’s statement of the case, taken from his plead¬ 
ings and his testimony, requires a counterstatement, based 
upon incontrovertible findings of fact and undisputed docu¬ 
mentary evidence. The plaintiff was a permanent civil serv¬ 
ice employee of the Department of the Army, holding the 
position of Civilian Personnel Officer at the Memphis Gen¬ 
eral Depot from March 7, 1948 until February 9, 1949. As 
part of the duties of this position, the plaintiff also served 
as Executive Secretary of the Local Board of Civil Service 
Examiners established in the Memphis General Depot 
(J. App. 13A). 

The functions of a civilian personnel officer are, among 
others, to hire civilian personnel in accordance with civil 
service regulations. E.O. 9830, Sec. 01.3(a), 12 F.R. 1259, 
(J. App. 41A). The function of a Local Civil Service Board, 

(l) 
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set out by statute, is to provide a local agency for the exam¬ 
ination of persons seeking employment in the Federal Civil 
Service. 22 Stat. 404, 5 U.S.C. 635, infra, p. 4. Members 
of a Local Civil Service Board are appointed pursuant to 
this statute and Section 01.4 of E.O. 9830 (J. App. 42A-43A). 
Although the members of the Local Civil Service Board 
serve under the direction of the Civil Service Commis¬ 
sion, the Executive Order provides in effect that they are to 
be paid by the agency which they service, and that their 
duties as members of the Board are “part of their official 
duties” as employees of the agency concerned. (J. App. 
43A). In appellant’s own words, the job as secretary of the 
Local Civil Service Board “was an additional duty attached 
to the position” of civilian personnel officer. (J. App. 
24A). 

The discharge of which appellant complains here is the 
discharge from his position as Civilian Personnel Officer in 
the Department of the Army, (J. App. 8A). This discharge, 
effective February 9, 1949, was made in the following way. 
On January 14, 1949, appellant was given a notice of his 
proposed removal by the Commanding Officer of the Mem¬ 
phis General Depot. (J. App. 14A, 30A-32A). This notice 
set forth five separate charges which included an alleged 
violation of specified regulations governing the perform¬ 
ance of his duties as Civilian Personnel Officer (Charge 2(a), 
J. App. 30A) and alleged violations of regulations govern¬ 
ing the performance of his duties as Secretary of the Local 
Civil Service Board. (Charges 2(b) (c) and (d)) (J. App. 
31A). The District Court found that each charge was itself 
sufficient to warrant discharge. (J. App. 14A). 

Appellant was given five days to answer the charges in 
writing before final decision by the Commanding Officer, 
and a further right to a grievance hearing within thirty 
days after notice of this final decision. (J. App. 14A, 32A). 
He answered the charges, and the final decision of the Com¬ 
manding Officer was adverse. Appellant thereupon re¬ 
quested and was given a hearing before the Grievance Com¬ 
mittee of the Memphis General Depot. This Grievance 
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Committee affirmed the decision of the Commanding Officer 
and appellant was accordingly discharged effective Febru¬ 
ary 9,1949. (J. App. 14A). 

Appellant had two further appeals from this discharge 
action. On further appeal to the Commanding General, 
Third Army, Atlanta, Georgia, the discharge was affirmed. 
Finally, appellant appealed to the Employe Grievance Re¬ 
view Board of the Department of the Army. After full con¬ 
sideration of the entire matter, this Board recommended to 
the Secretary of the Army that the decision of the Memphis 
General Depot be sustained. The Secretary of the Army 
concurred in the recommendation. (J. App. 15A, 36A- 
37A). 1 

This action completed the procedure used in discharging 
the plaintiff from his position in the Department of the 
Army to which he seeks reinstatement in this suit. 2 

Appellant’s attack upon this discharge is based on two 
grounds: First, appellant contends that he was discharged 
by the Department of the Army for violation of his duties 
as Secretary of the Local Civil Service Board, and the 
Department of the Army had no jurisdiction over the per¬ 
formance of these duties; Second , that his discharge was 
arbitrary and capricious because there was a total absence 
of evidence to sustain the charges on which he was dis¬ 
charged. (Appellant’s Brief, pp. 5-6). 

As to appellant’s first objection, the District Court 
found that appellant’s discharge was based upon alleged 


1 The final approval of appellant’s discharge sustained two of 
the charges in particular: Charge (2) (a) that appellant hired 
three young women, tenants in his home, for temporary positions 
in disregard of a list of applicants for such temporary positions, 
in violation of his duties as Civilian Personnel Officer; and Charge 
2(b) that appellant conducted an examination in which his sister 
participated, in violation of his duties as Secretary of the Local 
Civil Service Board. (J. App. 30A-31A.) 

2 In a separate transaction on January 14, 1949, appellant’s 
appointment as Secretary of the Local Civil Service Board was 
terminated by the Deputy Regional Director of the Civil Sendee 
Commission, who requested the Commanding Officer of the Memphis 
General Depot to nominate another employee for this post. (J. App. 
15A, 37A-38A.) 
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violation of his duties as an Army Civilian Personnel Of¬ 
ficer (over which the defendant has clear jurisdiction), as 
well as for violation of his duties as Secretary of the Civil 
Service Board, and that each charge was sufficient to war¬ 
rant his discharge. (J. App. 14A). The District Court 
also found that appellant’s duties as Secretary of the Local 
Civil Service Board were “directly related” to the func¬ 
tions of a civilian personnel officer. (J. App. 13A-14A). 

As to appellant’s second objection to his discharge, the 
District Court found that appellant merely showed that an 
issue of fact as to whether he had violated certain regula¬ 
tions governing the performance of his duties had been 
resolved against him by his superiors, and that there was 
no evidence of bad faith, malice or dishonest judgment. 
(J. App. 15A-16A). The court below concluded that it had 
no jurisdiction to review the judgment of appellant’s 
superiors. (J. App. 16A). V 

We submit that these findings of facts are fully supported 
by undisputed evidence, and cannot possibly be set aside 
as clearly erroneous. On these facts, the District Court 
correctly concluded that it had no jurisdiction to review the 
judgment of appellant’s superiors in discharging him to im¬ 
prove the efficiency of the service. We add that if this 
judgment were subject to review, there is evidence in the 
record to support it. 

STATUTES AND REGULATIONS INVOLVED 

22 Stat. 404, 5 U.S.C. 635 provides in relevant part: 

The Civil Service Commission shall, at Washington, 
and in one or more places in each State and Territory 
where examinations are to take place, designate and 
select a suitable number of persons, not less than three, 
in the official service of the United States, residing in 
said State of Territory, after consulting the head of the 
department or office in which such persons serve, to be 
members of boards of examiners, and may at any time 
substitute any other person in said service living in 
such State or Territory in the place of any one so 
selected. Such boards of examiners shall be located as 
to make it reasonably convenient and inexpensive for 
applicants to attend before them; and where there are 

V ~ / 6 ) f. J 
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persons to be examined in any State or Territory, 
examinations shall be held therein at least twice in each 
year. 

R. S. 161, 5 U.S.C. 22 reads as follows: 

The head of each department is authorized to pre¬ 
scribe regulations, not inconsistent with law, for the 
government of his department, the conduct of its offi¬ 
cers and clerks, the distribution and performance of its 
business, and the custody, use, and preservation of the 
records, papers, and property appertaining to it. 

The chief statute involved is 5 U.S.C. 652(a) reprinted at 
page 6 of Appellant’s Brief. Executive Order 9830,12 P. R. 
1259 is reprinted at J. App. 39A-44A. Reference is also 
made to War Department Personnel Circular No. 17, re¬ 
printed in pertinent part at Supp. Appendix 1-8, and Fed¬ 
eral Personnel Manual A7-11, reprinted in pertinent part 
at Supp. Appendix 9-10. 

SUMMARY OF ARGUMENT 

I. Appellant was properly discharged for violation 
of regulations governing the performance of the duties of 
his position as civilian personnel officer. Appellant’s con¬ 
tention that his discharge was based upon violation of his 
duties as Secretary of the Local Civil Service Board, over 
which the defendant had no jurisdiction is disposed of by 
two answers. (A) One of the charges against appellant 
stated a violation of his duties as civilian personnel officer 
in the War Department, the defendant clearly had juris¬ 
diction over this position, and the charge was sufficient 
by itself to support the discharge. It is settled that if 
several grounds for discharge are charged, the discharge 
is legal if any one of the charges presents a sufficient ground 
for discharge. (B) The second charge of violation of 
appellant’s duties as Secretary of the Local Civil Service 
Board was also a sufficient ground for discharge. The 
duties of such Secretary are, as a matter of statute in gen¬ 
eral and of fact in this case, directly related to the appel¬ 
lant’s position as Civilian Personnel officer. The defendant 
had ample authority to rule that misconduct in related 
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activities is a proper ground for discharge, from a position 
in the War Department. 

II. Appellant’s discharge, being in accord with statutory 
procedure, is not subject to judicial review. (A) This 
principle is established by numerous decisions and it is not 
displaced by the appellant’s contention that there was a com¬ 
plete lack of evidence to support his discharge. In the 
decided cases, the court did not go behind the summary 
reasons given by the superior officer for a discharge. 
Furthermore, appellant has not proved his claim: his testi¬ 
mony in the court below merely asserts his innocence. There 
is no transcript or other evidence of the administrative pro¬ 
ceedings of the determination to discharge him. No such 
record can be furnished because as a matter of law none 
is required; indeed the applicable statutes expressly dis¬ 
pense with such a record in the case of a discharge from fed¬ 
eral civil service. The absence of such a record confirms the 
rule against review of the facts behind a discharge. (B) 
Any possible basis for review is removed by the finding 
below that the discharge was made in good faith. Appel¬ 
lant does not challenge this finding and could not suc¬ 
cessfully do so. (C) Finally, and as a matter of argu¬ 
ment only, we show that appellant’s own testimony discloses 
that there was some evidence to support his discharge. 

ARGUMENT 

I. Appellant Was Properly Discharged for Violation of Regula¬ 
tions Governing the Performance of the Duties of His 
Position as Civilian Personnel Officer 

Appellant seeks reinstatement to the position of Civilian 
Personnel Director at the Memphis General Depot of the 
Department of the Army. He contends that his discharge 
from this position, approved by the defendant, was invalid 
because, he says, it was based upon alleged violations of 
his duties as Secretary of the Local Civil Service Board, 
over which the defendant has no jurisdiction. 
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A. One of the charges, sufficient to warrant discharge, 
stated a violation of appellant’s duties as civilian per¬ 
sonnel officer 

Appellant’s discharge was ultimately sustained by the 
Secretary of the Army, on two charges 2(a) and 2(b) of the 
original notice. (J. App^6A). One of these charges speci¬ 
fied a violation of appellant’s duties as Civilian Personnel 
Officer. Thus, Charge 2(a) specified (J. App. 30A): 

“a. Laxness and indifference in observing Civil 
Service rules, regulations, and procedures, in that you 
employed three (3) young ladies who are tenants in your 
home without regard to the list of applicants that was 
maintained for making temporary appointments. In 
effecting these appointments, you utterly disregarded 
the right for consideration of thirty-one (31) applicants 
that were in a higher priority group. This was a viola¬ 
tion of Civilian Personnel Circular No. 17, 12 February 
1946, and Federal Personnel Manual A7-11: ‘In select¬ 
ing from these groups, the appointing officer may not 
select from a lower priority group as long as three (3) 
fully qualified eligibles in a higher priority group or in 
a combination of higher priority groups are still avail¬ 
able.’ Your disregard of this civilian personnel regu¬ 
lation and procedure tends to reflect unfavorably upon 
this installation by higher echelons of command, the 
Civil Service Region, and the general public.” 

The Federal Personnel Manual referred to in this charge 
comprises directions issued to personnel officers of all Fed¬ 
eral agencies, by the Civil Service Commission pursuant to 
its authority over Federal personnel policies under E. 0. 
9830. (J. App. 41A-42A). The particular direction in 

question here, A7-11 dealing with temporary appointments, 
(Supp. Appendix 10-11) was made the subject of a War 
Department administrative direction governing civilian 
personnel officers in its employ, War Department Circular 
17 (Supp. Appendix 1-9) and it is also referred to in the 
charge. Under the Federal Personnel Manual direction 
and the departmental circular, personnel officers were re¬ 
quired to keep a list of applicants for temporary positions, 
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an order of priority was prescribed, and appointments had 
to be made from the list in order of priority. (See, Supp. 
Appendix 7-8, 10). The charge that appellant hired three 
persons, tenants in his home, in disregard of this list, 
clearly stated a violation of his duties as Civilian Personnel 
Officer. 

The court below found that this charge is sufficient to 
warrant discharge, and there is nothing to contradict its 
finding. (J. App. 14A). It is settled that if several grounds 
for discharge are charged, the discharge is legal if any 
one of the charges presents a sufficient and valid ground for 

discharge. Deviny v. Campbell , 89 U.S. App. D. C. -, 

194 F. (2d) 876. 

B. The charge of violation of a regulation governing ap¬ 
pellant’s duties as Secretary of the Local Civil Service 
Board presented a sufficient ground for his discharge. 

The second ground for appellant’s discharge, approved 
by the defendant, related to his duties as Secretary of 
the Local Civil Service Board. It charges in substance that 
as Secretary’ he conducted an examination for clerk stenog¬ 
rapher in which his sister participated. (J. App. 31A.) 
Appellant argues that under E.O. 9S30 Sec. 01.4(b) (J. 
App. 43A) 3 members of a Local Civil Service Board are 
solely responsible for the performance of their duties to 
the Civil Service Commission and therefore he could not be 
discharged for violation of his duties in that respect by 
Department of the Army. (Appellant’s Brief, 5, 7.) 

The flaw in appellant’s argument on this point is that 
the Department of Army did not discharge him from his 
position as member of a Local Civil Service Board. That 
appointment was terminated by the Deputy Regional Di¬ 
rector of the Civil Service Commission (J. App. 15A, 
37A-38A). The Department of the Army, through its vari- 


3 Sec. 01.4(b) reads as follows: The work of the committees or 
boards referred to in this section shall be under the direction or 
supervision of the [Civil Service] Commission in connection with 
the execution of the Civil Service Act, Rules and Regulations. 
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ous officers, including the Secretary of the Army, did con¬ 
sider that appellant’s violation of his duties as Secretary of 
the Local Civil Service Board was a ground for discharge 
from his position in the Department. The record in this case 
demonstrates that there is a direct connection between the 
two positions. As a matter of law appellant’s duties in the 
job of Local Board Secretary were literally “a part” of his 
duties as an employee of the Department, E. 0. 9830, Sec. 
01.4(c) (J. App. 43A). < As a matter of fact, the two jobs 
were directly related. Examination of appellant by the 
District Court makes this evident: 

By the Court: 

Q. It was because you had held the job as personnel 
officer that you had received the position of secretary 
of the Civil Service Board? A. It was an additional duty 
attached to the position at that time. 

Q. That is what I am asking about. That is exactly 
what I wanted— A. Also— 

Q. (Continuing) to get clear in my mind. Serving 
as secretary to the Civil Service Board was simply an 
additional responsibility which you were required to 
perform at that time by virtue of the fact that you 
were working for the Army as civilian personnel 
officer; is not that right? A. That is right; but also 
when I was in a subordinate position I was also execu¬ 
tive secretary. 

The Court: I appreciate that fact. (J. App. 24A) 

It follows that any misconduct as Secretary of the Local 
Civil Service Board is a proper ground for removal from 
the position of Civilian Personnel Officer. The decision of 
this Court in Carter v. Forrestal, 85 App. D.C. 248, 175 F. 
2d, 364, certiorari denied, 338 IT. S. 832, is in point. This 
decision upheld the validity of a War Department regula¬ 
tion authorizing the discharge of an employee who was 
delinquent in his debts to outside creditors. Under its rul¬ 
ing, an employee can be fairly held to standards govern- 

4 Sec. 01.4(c) reads as follows: The duties performed by the 
members of such boards or committees shall be considered part of 
their official duties and adequate time shall be allowed for their 
performance by the agency in which they are employed. 




ing his conduct outside of his employment, if the conduct 
affects the efficiency of the service. It was, moreover, 
pointed out in Carter v. Forrestal, that a departmental head 
has constitutional and statutory authority to specify “what 
shall be considered grounds for the dismissal of an em¬ 
ployee.” 85 App. D. C. at 250, 175 F. 2d at 366. 5 Any spe¬ 
cific ruling is not to be set aside “unless it is plainly and 
palpably inconsistent with law.” (idem) At the very 
least, the departmental ruling in this case is well within this 
discretionary authority to fix standards of employment. 


II. Appellant’s Discharge, Being in Accord with Statutory 
Procedure, Is Not Subject to Judicial Review 

Appellant could not and does not claim any violation of 
statutory procedure in the method of his discharge. He 
contends, instead, that the District Court should have re¬ 
viewed the evidence on which his discharge was based, to 
determine whether the charges were supported by any evi¬ 
dence. The court below, however, concluded that it was 
without jurisdiction to review the facts of the case. We sub¬ 
mit that the court was correct and appellant’s objection is 
completely contrary to the decided cases. 

A. The evidence behind the reasons assigned for a 
discharge is not subject to judicial review 

This Court has repeatedly stated that it is beyond the 
jurisdiction of the District Court to review the evidence on 
which a discharge from Federal civil service is based. 
Powell v. Brannan, 90 App. D. C. —, 196 F. (2d) 871 is the 
most recent decision. Accord: Eberlein v. United States, 
257 U. S. S2; Keim v. United States, 177 U. S. 290; Deviny v. 
Campbell, supra; Carter v. Forrestal, supra; Hammond v. 
Hull, 76 U. S. App. D. C. 301, 131 F. (2d) 23, cert. den. 318 

The constitutional provision is the clause of Art. II, Sec. 2, 
reading as follows: “. . . the Congress may by law vest the 
appointment of such inferior officers, as they think proper, in 
the President alone, in the Courts of Law, or in the Heads of 
Departments.” The statute is R.S. 161, 5 U.S.C. 22, supra. 
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U. S. 777; Levine v. Farley, 70 U. S. App. D. C. 3S1, 107 
F. (2d) 186, cert, den., 308 U. S. 622; United States ex rel. 
Taylor v. Taft, 24 App. D. C. 95, writ of error dismissed, 
203 U. S. 461; see Reilly v. Titus, 89 U. S. App. D. C. —, 190 
F. 2d 653. None of the cases cited by appellant are in any 
way relevant or contrary to the above decisions.* 5 

Appellant argues that the case, at bar is to be dis¬ 
tinguished because there is here, he asserts, no evidence 
whatever to support the discharge, all the evidence here 
positively shows that he is innocent of the charges. The 
above decisions cannot be distinguished on that basis. In 
Keim v. United States, supra, the only information before 
the court was “the discharge of Mr. Morris Keim was 

I recommended because of his rating as inefficient. No other 
charges are made against him. William Lochren, Com- 
1 missioner.” 177 U. S. at 291. In Eberlein v. United States, 
supra, it was conceded that the subsequent investigation 
proved plaintiff innocent of the charges on which he had 
been removed. In Levine v. Farley, supra, the only “evi¬ 
dence” before the court was the statement of the Post¬ 
master General that the plaintiff’s services were being 
terminated on the ground that “he had aided and abetted in 
the preparation and newspaper publication of untruthful 
statements reflecting discredit on the service.” This Court 
said: 

“The only question for decision is whether a court 
may go behind the official findings of the postal au¬ 
thorities and try the questions of fact all over again. 
We think the rule is that this cannot be done.” 70 
App. D. C. at 76, 107 F. 2d at 191. 

It may further be noted that appellant has not proved his 

6 The cases cited on page 11 of Appellant’s brief are general and 
not in point on the subject of review of discharge of a civil service 
employee. Gadsden v. United States, 78 F. Supp. 126, quoted at 
pages 11-12 of Appellant’s brief, is discussed below. Wittner v. 
United States, 76 F. Supp. 110 (at pp. 13-14) expressly holds that 
review is limited to procedure only and the court “does not under¬ 
take to pass upon whether the charges made pursuant thereto are 
proved unless it is found that there is no substantial evidence upon 
which a finding could be based. That discretion is lodged in the 
department heads and we do not invade that province.” 
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allegation that there was no evidence whatever to support 
his discharge. Appellant’s proof rests entirely upon his 
own testimony of his innocence in the court below. As the 
court below found, this testimony merely showed that there 
was an issue of fact which had been resolved against the 
appellant by his superiors. (J. App. 14A-15A). Appellant 
did not offer any transcript or other evidence of the pro¬ 
ceedings before the Commanding Officer of the Memphis 
General Depot who first ordered his discharge, or before the 
Employee Grievance Board of the Depot which heard the 
case prior to his discharge, or before the Commanding Gen¬ 
eral of the Third Army who reviewed it, or before the 
Employee Grievance Review Board of the Department of 
the Armv which carefullv considered the entire matter, and 
on whose recommendation, his discharge was finally sus¬ 
tained by appellee, the Secretary of the Army. 

The absence of any record of the information or evi¬ 
dence upon which the administrative determination was 
made emphasizes the strength of the decision that such 
determinations are not subject to review on the evidence. 
If the courts were to review the evidence behind such a 
determination, then a record of the evidence would have to 
be made. There is, however, no formal record of the evi¬ 
dence behind the administrative determination in the mat- : | 
ter of discharge from Federal Civil service and none could ? 
be furnished, because the discharge of a Federal employee l 
is by law not conducted upon any such record proceedings. { 
It is not a matter of due process requiring such a procedure. [J 
Bailey v. Richardson, S6 U. S. App. D. C. 24S, 258, 182 F. jj 
(2d) 46, 58—affirmed 341 U. S. 918. 5 U. S. C. 652(a) ex- 0 
pressly provides that “no trial or hearing shall be re- jj 
quired.” The Administrative Procedures Act expressly!] 
stipulates that no adjudication of record is required “in the g 
selection or tenure of an officer or employee of the United | 
States . . .” 5 U. S. C. 1004. By statute, the only required n 
record of a discharge for cause from federal service is a | 
record of charges, notice of hearing, answer, reasons for re-1 
moval, and order of removal. 5 U. S. C. 652(a). Those 
records are here; they are all sufficient and unchallenged. I 
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The reasons for appellant’s discharge are in the record, as 
described above, and the District Court is without jurisdic¬ 
tion to go behind these reasons. 

B. Any possible question of judicial review is removed 
by the finding below that the determination to dis¬ 
charge appellant was made in good faith. 

The court below found that there is no evidence of bad 
faith, malice or dishonesty on the part of the adminis¬ 
trative officers who discharged him. (J. App. 15A-16A) 
This finding of fact is beyond error; nothing in the record 
shows it to be clearly erroneous. Federal Rules of Civil 
Procedure, Rule 52(a). Appellant can get no support from 
Gadsden v. United States, 78 F. Supp. 126, 111 Ct. Cls. 487, 
cert. den. 342 U. S. 856. (cf. note 5, supra) That case holds 
that an allegation of bad faith in a discharge states a cause 
of action. At the trial of the case it appeared that the 
plaintiff’s discharge was approved by superior officers 
against whom no possible charge of personal ill will against 
the plaintiff could be lodged, and so the complaint was dis¬ 
missed. Id. 100 F. Supp. 455,119 Ct. Cl. 86. 

So, too, in the case at bar, appellant’s discharge was in¬ 
stituted by the Commanding Officer of the Depot, passed 
upon by the Employee Grievance Board at the Depot before 
it became effective, reviewed on appeal by the Commanding 
General of the Third Army, and by the Employee Grievance 
Review Board of the Department of the Army, and formally 
approved by the Secretary of War, in final review. The 
complaint alleges malice only on the part of the Command¬ 
ing Officer of the Depot, it alleges no malice as to the others. 
(J. App. 5A). At the trial there was absolutely no proof of 
malice or ill will on the part of anyone. Indeed, on this 
appeal, appellant abandons any claim of bad faith and rests 
upon a claim that there was no evidence whatever to support 
his discharge. But this contention, as shown above, does 
not present a justiciable issue, and, in any case, as we now 
show, there is some evidence to support the reasons given 
by his employing agency for his discharge. 




C. If the matter were subject to judicial review, there is 
some evidence to support appellant's discharge . 

We make this point arguendo only, because we believe 
that the District Court does not have jurisdiction to go 
beyond the reasons given by appellant’s superiors for his 
discharge. This evidence is available in this case because 
of appellant’s own testimony. One of the major grounds 
upon which the appellant was discharged was that he had 
‘‘employed three young ladies who are tenants in your home 
without regard to the list of applicants that was maintained 
for making temporary appointments” in violation of regu¬ 
lations. (J. App. 30A) To show that this charge was not 
based upon any evidence, appellant introduced at the trial 
a notice from the Civil Service Commission (dated June 4, 
1948) withdrawing authority of personnel officers to make 
temporary appointments of persons not on a register 
(J. App. 33A), and a second notice (dated June 24, 1948) 
restoring their authority to make such temporary appoint¬ 
ments (J. App. 34A). He then asserted that on the date in 
question (June 28, 194S), he had authority to hire persons 
for temporary positions without regard to any list of appli¬ 
cants for temporary positions and hence did not violate any 
regulations (J. App. 22A). This evidence is beside the 
point. The appellant was not discharged for failing to make 
appointments of persons on a register. He was discharged 
for making temporary appointments in disregard of the list 
of applicants for temporary appointments. Appellant 
admits in his testimony below that he did not heed any such 
list: 

Q. Mr. Watson, so far as you know, was there any 
requirement at that time to go by any list of employees 
that vou had available for appointment. A. No, sir. 

(J. App. 22A) 

There was such a requirement, and the matter can be briefly 
explained as follows: 

Ordinarily, personnel officers in a federal agency may I 
only employ persons who have been qualified by the Civil I 
Service Commission for appointment. The list of such I 
qualified persons is known as a register. 5 C.F.R. (1949) 
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2.1. During the war, for obvious reasons, the Civil Service 
Commission granted federal agencies the authority to make 
temporary appointments to positions for which there was 
no register, Civil Service Regulation 5 C.F.R. (1949 ed.) 
2.114: 

Temporary appointment — (a) Pending establish¬ 
ment of register. Whenever there are no eligibles upon 
a register appropriate for filling a vacancy, and the 
public interest requires that the vacancy be filled before 
eligibles can be certified, the Commission may author¬ 
ize temporary appointment. 

All that the appellant proved by his two exhibits was that 
his authority to make temporary appointments was with¬ 
drawn for a short period and then restored. But temporary 
appointments have to be made in a certain way and it was 
this way which the appellant violated. 

It will be noted that the notice of the Civil Service Com¬ 
mission restoring this authority expressly stated that tem¬ 
porary appointments “must rigidly follow” the directions 
contained in part A-7 of the Federal Personnel Manual. 
(J. App. 35A) The relevant portion of this Manual is in 
evidence. (Supp. Appendix 10-11) This direction by the 
Civil Service Commission was more fully amplified by the 
War Department in its Civilian Personnel Circular No. 17 
(Supp. Appendix 1-9). Under these directions each civilian 
personnel officer, like the appellant, had to keep a list of 
applicants for temporary appointments in order of priority 
according to veteran’s status and date of application. The 
charge against the appellant was that there were thirty-one 
applicants on this list with higher priority than the three 
persons whom he hired in disregard of the list. On the 
record below, this charge stands admitted. 

Appellant, who claims to be a qualified personnel officer, 
has confused the register of persons entitled to permanent 
appointment with the list of persons eligible for temporary 
appointment. He has, in any event, failed to show that the 
charges against him are arbitrary. On the contrary it ap¬ 
pears from his own testimony that even if the court below 
had jurisdiction to review the merits of the discharge, there 
is evidence to support it. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the appeal herein should be denied, and the judgment 
below affirmed. 

Holmes Baldridge, 

Assistant Attorney General; » 

Charles M. Irelan, 

United States Attorney, 

Attorneys for Appellee. 


Of Counsel: 

Edward H. Hickey, 

Joseph Kovner, 

Attorneys, Department of Justice. 
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Hntteh States (ttxmrt of Appeals 

For the District of Columbia Circuit 


Joseph L. Watson, Appellant, 
vs. 


Frank Pace, Jr., Secretary of the Army, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

Judgment in this case was entered on January 7, 1952, 
(17A). Notice of Appeal was filed on March 6,1952 (17A) 
within sixty days of the date of entry of judgment. 
Jurisdiction of this appeal is granted under Title 28, 
Section 1291 of the United States Code. 

STATEMENT OF THE CASE 

The plaintiff Joseph L. Watson, Appellant herein, and 
hereinafter referred to as the plaintiff brought this action 
against the defendant Frank Pace, Jr., as Secretary of 
the Army, appellee herein, and hereinafter referred to 
as the defendant in the nature of a suit for a declaratory 
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judgment adjudicating the plaintiff’s rights as a civil 
service employee of the government, and to require the 
defendant to restore the plaintiff to a position in the 
Department of Army from which it alleged that he was 
illegally removed. The plaintiff is a career civil service 
employee of the United States. 

The complaint alleges that the plaintiff is a citizen of 
the United States, and a resident of the State of 
Georgia (2A). That the value of the object sought 
to be obtained exceeds the sum of $3,000.00 exclusive of 
interest and costs, and that the cause of action arises 
exclusively under the laws of the United States known 
as the Civil Service laws, rules, and regulations relating 
to the employment of civilian personnel in the govern¬ 
mental service of the United States. (2A). 

The suit was originally brought against one Gordon 
Gray, then Secretary of the Army, bat during the pen¬ 
dency of this action he resigned, and Frank Pace, Jr., 
who was appointed as Secretary of the Army, was sub¬ 
stituted as a party in lieu and place of Gordon Gray. 

The complaint alleges that the Secretary of the Army 
is charged by law with the employment and dismissal of 
civilian employees of the Department of the Army, and 
that he is required to employ such civilian employees 
as have been duly and regularly qualified for such posi¬ 
tions under the laws of the United States relating to the 
creation of the United States Civil Service Commission, 
and who have been properly certified as qualified for 
such positions by the United States Civil Service Com¬ 
mission, and that the said Secretary is not permitted to 
exercise his discretion in the matter of the employment 
of said civilian employees, and that such employees can¬ 
not be discharged for cause except in the manner pro¬ 
vided by the law's of the United States. (3A) 
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The complaint further alleges that plaintiff is a career 
civil service employee of the United States, that he duly 
and regularly qualified as such employee by entering em¬ 
ployment on April 16, 1935 (3A). It is further alleged 
that plaintiff passed the necessary examinations given 
by the said Civil Service Commission and was placed on 
the Register of Eligibles and received an appointment 
as a permanent civil service employee on September 16, 

1940. (3A) 

The plaintiff further alleges that after February 16, 

1941, the plaintiff was transferred to various places in 
the United States as a civilian employee, receiving cer¬ 
tain promotions, and with a substantial raise in pay 
until February 17, 1947, at which time the plaintiff had 
the grade of Administrative Assistant CAF-9 (4A). The 
complaint further alleges that on March 7, 1948 he was 
promoted to the grade of Civilian Personnel Officer at 
the Memphis General Army Depot and that he continued 
in this position until he was illegally removed from his 
office on February 7, 1949. (4A). 

The plaintiff further alleges that on September 30, 
1947, and while he was employed at the Memphis Army 
Depot he received an appointment from the United States 
Civil Service Commission as Executive Secretary of the 
Board of U. S. Civil Service Examiners. A copy of the 
commission in this regard was attached to the complaint 
and marked exhibit “A” and is set forth in the Joint 
Appendix (47A). 

The complaint alleges that no part of the duties of such 
Executive Secretary were subject to the control or direc¬ 
tion of the defendant, but that such duties fell solely and 
wholly under the jurisdiction of the United States Civil 
Service Commission. The plaintiff attached to the com¬ 
plaint exhibit “B” which set forth the duties of the 
Executive Secretary (48A). 
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The complaint further alleges that on January 14, 1949, 
one George C. Wynne, a Colonel of the Quartermaster 
Corps of the Memphis Army Depot, and its commanding 
officer (5A) illegally, unlawfully and wickedly served upon 
the plaintiff certain alleged charges for the removal of 
the plaintiff in his capacity as Civilian Personnel Officer 
knowing full well that said charges were without basis of 
foundation of fact, and were utterly false, and that such 
charges, even if true, were related only to the duties 
which the plaintiff was performing as Executive Secre¬ 
tary of the United States Civil Service Commission and 
that said Colonel George C. Wynne had no jurisdiction 
over the plaintiff in his capacity as Executive Secretary 
of the United States Civil Service Commission. (5A). 

The plaintiff attached to his complaint as exhibit “C” 
a copy of the charges preferred against him (30-32A). 

The plaintiff further alleges that notwithstanding the 
fact that the said Colonel Wynne had no jurisdiction over 
said charges against the plaintiff he proceeded to find 
the plaintiff guilty of such charges and that on appeal to 
the Secretary of the Army the finding that the plaintiff 
was guilty was affirmed, and that the plaintiff has fully 
exhausted his administrative remedy. (5A). 

The plaintiff further alleged (6A) that even though 
the defendant and his officers and employees had juris¬ 
diction over the charges against the plaintiff there was a 
total lack of evidence to sustain any or or all of said 
charges and that even after the date of said charges the 
plaintiff performed his duties with the highest degree of 
efficiency for which he was rated “excellent’’ (6A) and 
that this rating period covered the identical period of 
time as to the dates on which the said charges arose. 
The complaint further alleges (6A) that at all times the 
plaintiff conducted himself as Civilian Personnel Officer 
in accordance with the rules, regulations and customs 
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relating to his duties as such Civilian Personnel Officer 
and as Executive Secretary for the United States Civil 
Service Commission. The complaint further alleges that 
inasmuch as there was no evidence to sustain the charges 
made against the plaintiff that the action of the said 
defendant and his employees were arbitrary, capricious 
and contrary to law (6-7A), and his removal was con¬ 
trary to Section 652, Title 5 of the U. S. Code which 
provides that civil service employees may be removed 
only for such cause as will promote the efficiency of the 
service. (7A). 

The plaintiff prayed for a declaratory judgment ad¬ 
judicating and declaring that the said defendant as Secre¬ 
tary of the Army had no jurisdiction over the pretended 
charges made (8A) and in the alternative that there was 
no evidence to sustain any such charges, and that the 
plaintiff be restored to his official position from which he 
was illegally and unlawfully discharged. (8A) 

The defendant filed an action admitting generally the 
facts as pleaded but denying that the plaintiff had been 
illegally discharged and setting up a number of affirma¬ 
tive defenses none of which are important in this case 
upon appeal. (9, 10, 11, 12 A). 

STATEMENT OF POINTS ON APPEAL 

1. That the Court erred in finding that the defendant 
as Secretary of the Army had jurisdiction over the 
charges filed against the plaintiff for the reason that all 
alleged charges related not to the duties which the plain¬ 
tiff performed for the War Department but were wholly 
and solely the duties as Executive Secretary of the United 
States Civil Service Commission. 

2. That there is a total lack of evidence to show that 
the plaintiff was guilty of any of the charges made 
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against him, and in fact, the evidence conclusively shows 
that the plaintiff was not guilty and that his duties w’ere 
performed "with the highest degree of efficiency as he was 
given an “excellent” efficiency rating during the very 
period covered by the said charges. 

PERTINENT STATUTES 

Title 5 U. S. C. 

§ 652. Removal without pay from classified civil 
service—Only for cause; notice; copy of charges; 
time to answer, examination; record, persons exempt 
(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given 
in writing. Any person whose removal or suspen¬ 
sion without pay is sought shall (1) have notice of 
the same and of any charges preferred against him; 
(2) be furnished with a copy of such charges; (3) 
be allowred a reasonable time for filing a written an¬ 
swer to such charges, with affidavits; and (4) be fur¬ 
nished at the earliest practicable date with a written 
decision on such answer. No examination of wit¬ 
nesses nor any trial or hearing shall be required 
except in the discretion of the officer or employee 
directing the removal or suspension without pay. 
Copies of the charges, the notice of hearing, the an¬ 
swer, the reasons for removal or suspension without 
pay, and the order of removal or suspension without 
pay shall be made a part of the records of the proper 
department or agency, as shall also the reasons for 
reduction in grade or compensation; and copies of 
the same shall be furnished; upon request, to the 
person effected and to the Civil Service Commission. 
This subsection shall apply to a person within the 
purview’ of section 863 of this title, only if he so 
elects. • • • 

(As amended June 10, 1948, C 447, 62 Stat. 354; 
1949 Reorg. Plan No. 5, eff, Aug. 19, 1949, 14 F.R. 
5227, 63 Stat. —). 
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ARGUMENT AND BRIEF 
Points 1 and 2 

This is a most unusual case. The plaintiff a career 
civil service employee was employed in the War Depart¬ 
ment at the time that the charges were filed against him. 
On January 14, 1949 the plaintiff was not only a Civilian 
Personnel Officer on the pay roll of the War Department 
but he held a commission signed by the President of the 
U. S. Civil Service Commission under which he was desig¬ 
nated as “Executive Secretary” of the Commission. The 
charges are set forth in the Joint Appendix (30-31A). The 
plaintiff contends that each and every one of the charges 
filed against him related to his duties as “Executive Sec¬ 
retary”. In plain language the Department of the Army 
charges the plaintiff with violation of his duties under 
the commission given him by the U. S. Civil Service Com¬ 
mission and tried him not for failure to perform the 
duties as Personnel Officer but solely because of alleged 
violations of his duties of Executive Officer to whom the 
plaintiff was only responsible to the United States Civil 
Service Commission. 

The charges relate to the employment of three women 
employees who it is claimed should not have been ap¬ 
pointed or certified by the plaintiff. The plaintiff testified 
(21A) that at the time that three women were employed 
it was not necessary that their names be taken from the 
top of the list of eligibles; That he had full authority 
from the U. S. Civil Service Commission on or about 
June 24, 1948 to make temporary appointments and that 
this authority is shown by plaintiff’s exhibit No. 3 which 
was introduced in evidence (35A). The women in ques¬ 
tion w^ere appointed on June 28, 1948 (22 A), and the 
authority to appoint them was contained in plaintiff’s 
exhibit No. 3 (35A). They were appointed temporary 
employees under this authority. This authorization 


(plaintiffs exhibit No. 3 (35 A) gave the plaintiff the 
right to appoint employees “In the absence of presently 
available eligibles”. The plaintiff testified as to the avail¬ 
ability of applicants on the lists. (22-23 A). 

Q. Mr. Watson, so far as you know, was there 
any requirement at that time to go by the list of 
employees you had available for appointment. 

A. No. sir, at that particular time the regulations 
in effect indicated that applications would be received. 
The regulations, however, did not state either for or 
against using previous applications, except under pre¬ 
vious temporary authority granted. 

Q. Had you tried to from time to time to appoint 
from any available list you had there in the office. 
A. Constantly. 

Q. What success had you had there in the office. 
A. Very limited success from applications on file, 
and also very limited success on applicants referred 
by the State employees ’ service with whom all agen¬ 
cies have a working agreement to refer qualified ap¬ 
plicants. 

Q. So far as you know, at the time you employed 
the three young women in question did you comply 
with all the rules, regulations, orders and directives 
of the Army and the Civil Service Commission. 

A. Yes sir, without qualification. 

At (21 A) the plaintiff testified as follows: 

Q. At the time that you employed the three 
women in question was it necessary that you take 
names from the list? 

A. Under the re-delegation of authority on or 
about June 24th, the agency was allowed to recruit 
and appoint under the temporary authority delegated. 
(See Plaintiff’s exhibit No. 3 34-35 A) 

From the foregoing it is crystal clear that the plaintiff 
has full and ample authority to make the appointments 
for the three young ladies in question. 

Charge b (31 A) alleges that the plaintiff as Executive 
Secretary of the Civil Service Board violated the Civil 
Service Regulation in that he conducted an examination 
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for clerk-stenographs and permitted his sister to partici¬ 
pate. It is claimed that this violated the provisions of 
paragraph 3b, Part I, Civil Service Handbook X116). 
This examination was conducted solely by the plaintiff 
as Executive Secretary of the Board of Civil Service 
Examiners, and not under his employment in the War 
Department (23 A). As Executive Secretary he was re¬ 
sponsible only to the Civil Service Commission (25 A). 
The plaintiff further testified (28 A) that he did not 
conduct the examination alleged to have been conducted 
by him under charge b, but that such an examination was 
conducted by Messrs. Lewis and Luckett (28 A). 

The plaintiff specifically denied that others than ap¬ 
proved panel members were permitted to hold examina¬ 
tions (28 A). This was in answer to charge c. The 
Court will also note that this charge relates solely to the 
plaintiff’s duties as Executive Secretary. 

The plaintiff further testified that he received tele¬ 
phone confirmation for employees other than panel mem¬ 
bers to conduct the examinations (29A). 

The plaintiff testified that during all of the period that 
was covered by the alleged charges filed against him, his 
efficiency rating was excellent. (29 A) 

The testimony and evidence offered by the plaintiff 
below was not contradicted in any regard. 

The question therefore arises, may a career civil service 
employee who has not violated any rule or regulation of 
the IT. S. Civil Service Commission or any rule, regular 
tion or order of the War Department be found guilty of 
charges which of themselves constitute no violation of 
any rule, regulation or order. 

This Court had held that if there is any substan¬ 
tial evidence to sustain charges against a civil serv¬ 
ice employee that the Courts will not interfere with 
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the administrative action taken. The plaintiff as a 
career civil service employee has some rights under the 
laws relating to the employment of civil service employees 
which should be protected by the Courts. 

The plaintiff is unable to find any direct precedent on 
the question at issue but Congress did lay down a statu- 
otrv rule to the effect that no civil service employee 
could be discharged except “for such cause as will pro¬ 
mote the efficiency of the service”. 

Section 652, Title 5, U. S. Code, reads in part as fol¬ 
lows: 

“No person in the classified civil service of the United 
States shall be removed therefrom except for such 
cause as will promote the efficiency of said service”. 

The plaintiff earnestly asserts that he could not be 
removed from his civil service position without some 
reason or evidence showing that his removal was for 
“such cause as will promote the efficiency of the service”. 
And how can a civil service employee who follows the 
orders and regulations of the Civil Service Commission ' 
be removed in accordance with this statute. 

What this case involves is whether an administrative 
official in the absence of any proof whatsoever can pro¬ 
ceed to dismiss a civil service employee under Section 
652, supra. In other words, may he act arbitrarily, ca¬ 
priciously and contrary to law? Section 652, supra, 
clearly provides that a civil service employee, such as 
this plaintiff, is entitled before he may be dismissed to 
have charges filed against him and that he can only be 
dismissed as for such cause as will promote the efficiency 
of the service. This statute does require a finding by an 
executive official w-hich finding must be based on some 
evidence to support the charges. 

Counsel cannot find any direct case on this exact ques¬ 
tion in the decisions of the United States Court of Ap- 
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peals for the District of Columbia. In every case where 
a review has been denied there was some evidence to 
sustain the public official. However, in the case of Fried¬ 
man v. Schwellenbach, 159 Fed 2d 22, 81 U.S. App. D.C. 
365, this Court said as follows: 

“In those circumstances the Commission’s finding 
is conclusive. It is beyond our province, and it was 
beyond the province of the District Court, to review 
the finding of the Cisdl Service Commission that it 
had a reasonable doubt as to whether Friedman was 
loyal to the government, because it has long been 
held that the courts will not review managerial acts, 
not clearly arbitrary, of executive officials performed 
within the scope of their authority, and will not sub¬ 
stitute their judgment in such matters for that of 
the officials”. 

The above would clearly indicate that in such a case as 
this one, where the public official acted arbitrarily or 
capriciously a review is indicated. 

There is a long line of decisions that a public official 
cannot act arbitrarily or capriciously. See the cases 
below. 


BurcheU v. Marsh, 17 How. 344, 349, 15 L. Ed. 96. 

Kihlberg v. United States, 97 U.S. 398, 24 L. Ed. 

1106. 

United States v. Gleason, 175 U.S. 588, 602, 20 S. 

Ct. 228, 44 L. Ed. 284. 

Ripley v. United States, 223 U. S. 695, 701, 32 S. 

Ct. 352, 56 L. Ed. 614. 

United States v. Hines, 105 Fed. 2d 85, 70 App. 

D. C. 206. 

The question involved here has been directly passed 
upon by the United States Court of Claims where suits 
have been brought to recover for salaries. 

In the case of Gadsden v. United States, 78 Fed. Supp. 
126, the plaintiff was discharged pursuant to Section 652, 
supra, the same as this plaintiff. The Court held that 
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the Court of Claims has jurisdiction of an action by a 
civil service employee because of wrongful, illegal and 
malicious discharge. In reaching this conclusion, the 
Court, among other things said : 

“We have heretofore held in a number of cases 
that an employee of the United States Government 
cannot be discharged from his position and deprived 
of the emoluments thereof unless the procedure laid 
down by the Act of 1912 as a condition precedent to 
his discharge had been complied with. See e.g. 
Elchibegoff v. United States, 106 Ct. Cl. 541: Id., 329 
U.S. 694, 67 S. Ct. 629, 91 L. Ed. 613; Wittner v. 
United States, Ct. Cl., 76 F. Supp. 123; but, on the 
contrary, the Supreme Court and this Court have 
held that if the procedural requirements are compiled 
with we have no jurisdiction to review the cause for 
the removal. Eberlain v. United States, 53 Ct. Cl. 
466; Id., 257 U.S. 82, 42 S. Ct. 12, 66 L. Ed. 140; 
Keim v. United States, 33 Ct. Cl. 174; Id., 177 U.S. 
290, 20 S. Ct. 574, 44 L. Ed. 774; Charles J. Culligan 
v. United States, 107 Ct. Cl. 222; Id; 330 U.S. 848, 
67 S. Ct. 1092, 91 L. Ed. 1292. The determination of 
whether or not a person’s discharge would promote 
the efficiency of the Government service is vested in 
the administrative officer and no court has power to 
review his action if that action was taken in good 
faith. 

On the other hand, if the administrative officer did 
not act in good faith, if he in fact did not discharge 
the employee for a cause that would promote the 
efficiency of the service, but if, on the other hand, 
he was motivated alone by malice toward the em¬ 
ployee, there would seem to be but little doubt that 
the employee’s rights under the Act of 1912 have 
been violated. That Act says, that “no person in 
the classified civil service of the United States shall 
be removed therefrom except for such cause as will 
promote the efficiency of said service”. If, as a mat¬ 
ter of fact, he was removed not for a cause that pro¬ 
moted the efficiency of the service, but maliciously, 
merely because his superior did not like him, or 
merely because he wanted his job for some friend of 
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his, then obviously the employee’s discharge was 
wrongful and illegal and, therefore, he is entitled to 
recover whatever loss he may have suffered thereby. 

In innumerable cases it has been held that where 
discretion is conferred on an administrative officer 
to render a decision, this decision must be honestly 
rendered, and that if it is arbitrary or capricious, or 
rendered in bad faith, the courts have power to re¬ 
view it and set it aside. This court has this question 
presented to it constantly in cases arising under Gov¬ 
ernment contracts, where the contracting officer and 
the head of the department are given the power to 
render final decisions on questions of fact. * * * 

The Court will not substitute its judgment for that 
of the administrative officer, but the employee never¬ 
theless has the right to the honest judgment of the 
administrative officer. If that officer does not render 
an honest judgment but acts arbitrarily, capriciously 
or maliciously, then undoubtedly the rights of the 
employee have been violated. 

The plaintiff in this case alleges that he was dis¬ 
charged “without cause, wrongfully, illegally and 
maliciously”. If he was discharged maliciously and 
without cause, then he has been deprived of the 
rights which the Act of 1912 gave him, and he is 
entitled to maintain this suit under section 145 of 
the Judicial Code, sec. 250, Title 28 U.S.C.A. which 
gives this Court power to render judgment upon a 
claim “founded upon * * * any law of Congress”. 

The decision of Gadsden v. United States, supra, fol¬ 
lowed an earlier opinion of the U. S. Court of Claims in 
the case of Wit t rier v. United States, 76 Fed. Supp. 110 
in which that Court said: 

“We held in the case of Elchibegoff v. United 
States, 106 Ct. Cl. 541, that the procedure provisions 
of the Act of 1912 in respect to charges against 
civil service employees were mandatory. To hold 
otherwise would be to hold that Congress was merely 
engaging in mental exercise when it enacted such 
provisions. They were enacted for the protection of 
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civil service employees against arbitrary action by 
officials. 

Tn holding that the procedure is mandatory we do 
not undertake to pass upon whether the charges made 
pursuant thereto are proved unless it be found that 
there is no substantial evidence upon which a finding 
could be based. That discretion is lodged in the de¬ 
partment heads and we do not invade that province. 
That discretion is necessary to protect the interests 
of the government. We merely hold that the estab¬ 
lished procedure must be followed in order to effec¬ 
tuate a legal dismissal. 

If the procedure provisions are not mandatory 
they are largely meaningless. The officials could act 
as if such provisions were never put into the law. 
They could apply or not apply them to suit their 
whims, .iust as they do, or do not, take their morning 
calisthenics depending on whether they feel like it. 
We cannot believe Congress had any such idea in 
mind. 

In similar cases the Supreme Court has heretofore 
invoked the same line of reasoning. United States v. 
Perkins, 116 U.S. 4S3, 6 S. Ct. 449, 29 L. Ed. 700, 
and United States v. Wickersham, 201 U.S. 390, 26 
S. Ct. 469, 50 L. Ed. 79S. 

In the Wickersham case, supra, the Court, on page 
399 of 201 U.S., page 472 of 26 S. Ct., uses the fol¬ 
lowing language: 

• * * We see no reason • • * for withholding • • • 
the compensation given by law to an incumbent of 
the place. If this be not so, then a regular and 
duly qualified employee in the public service, pro¬ 
tected by the statute and the orders of the Presi¬ 
dent made in pursuance thereof, can be deprived of 
the benefit and emolument of his position by a 
wrongful and illegal suspension from his duties. 
We do not think such a contention can be sustained 
either by reason or authority. • • • 

The Veterans’ Preference Act provides in effect 
that no veteran eligible, employed in any depart¬ 
ment or agency of the government, shall be dis¬ 
charged, “except for such cause as will promote 
the efficiency of the service and for reasons given 



15 


in writing, and the person * * • shall have at least 
thirty days’ advance written notice • * • stating 
any and all reasons, specifically and in detail, for 
any such proposed action: * * *” and “shall be 
allowed a reasonable time for answering the same 
personally and in writing.” (Italics supplied.) 

The language is clear. It does not prevent a 
discharge, if the procedure is followed, but it does 
forbid a discharge unless it is followed. 

Was it followed? 

i 

The above cases clearly indicate that the public official 
in the removal of an employee from the civil service must 
not act arbitrarily or capriciously, and there must be 
some evidence to sustain the findings that the employee 
was guilty of the charges made. 

Where the matter of removing officers rests in the dis¬ 
cretion of a board or officer, the Courts are powerless to 
interfere. 

43 Amer. Juris, page 56, Par. 220. 

However, where the removal by an officer or board is for 
cause, it is judicial in nature. 

A judicial review may be had of the propriety or good 
faith of a finding of cause by one entrusted with the 
power of removal. What is a sufficient cause for the re¬ 
moval of an officer is a question for the courts, and a re¬ 
moval may be set aside by the courts when the cause al¬ 
leged is frivolous and legally insufficient. 

43 Amer. Juris, page 56, Par. 220. On Public 
Officers. 

This Court in the case of United States, ex rel, HaUe 
v. Hoover , 31 App. D. C. 311, in construing an Act of 
Congress relative to the removal of a school teacher in 
the District of Columbia, held that the courts would not 
interfere with the exercise of discretion in such matters 
unless there was such a gross abuse of discretion as 
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amounts to a total lack of authority to act. This clearly 
indicates that the board of public officers charged with 
the removal cannot act arbitrarily, capriciously or con¬ 
trary to law and that there must be evidence to sustain 
the finding. 


CONCLUSION 

For the reasons herein stated judgment in this cause 
should be reversed, and the cause remanded to the Dis¬ 
trict Court to proceed in accordance with the views of 
this Court. 

Respectfully submitted, 

Claude L. Dawson, 

Attorney for the Appellant, 
917-15th Street, N. W., 
Washington 5, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Josepn L. Watson, 6S9 Myrtle Street, N. E., Atlanta, 

Georgia, Plaintiff, 


vs. 

Gordon Gray, Secretary of the Army, Washington, D. C. 

Defendant. 

Civil Action No. 4670-’49 


SUIT IN THE NATURE OF A DECLARATORY 
JUDGMENT ADJUDICATING PLAINTIFF’S RIGHTS 
AS A CIVIL SERVICE EMPLOYEE OF THE GOV¬ 
ERNMENT, AND REQUIRING THE DEFENDANT 
TO RESTORE THE PLAINTIFF TO A POSITION IN 
THE DEPARTMENT OF THE ARMY, AND FOR 
SUCH OTHER AND FURTHER RELIEF AS MAY BE 
EQUITABLE AND JUST. 

The plaintiff for his cause of action complains of the 
defendant and alleges: 

1. That the plaintiff is a citizen of the United States, 
and a resident of the State of Georgia, and that he brings 
this action in his own right. That the value of the object 
sought to be obtained by this suit exceeds the sum of 
Three Thousand Dollars ($3,000.00) exclusive of interest 
and costs. The plaintiff also alleges that the cause of 
action arises exclusively under the laws of the United 
States commonly known as the Civil Service laws, rules 
and regulations relating to the employment of civilian 
personnel in the governmental service of the United States 
and particularly the civilian employees of the Department 
of the Army of the United States. 
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2. That the defendant, Gordon Gray is the duly ap¬ 
pointed, acting and qualified Secretary of the Army of 
the United States, and is sued in that capacity only, and 
that as such official is charged by law with the employment 
and dismissal of the civilian employees of the Department 
of the Army. That in the employment of, and the dis¬ 
charge of such civilian employees, such as the plaintiff, 
the said defendant is required by the laws of the United 
States relating to the Civil Service to employ such civilian 
employees as have been duly, and regularly, qualified, and 
certified for such positions under the laws relating to tli. 
creation of the United States Civil Service Commission, 

and the rules and regulations of the said United 
22 States Civil Service Commission, and that the said 

defendant is not permitted to exercise his discre¬ 
tion in the matter of the employment of said civilian em¬ 
ployees, and that any such employees, such as this plain¬ 
tiff, cannot be discharged for cause except in the manner 
provided by the laws of the United States. 

3. The plaintiff alleges that he is a career civil service 
civilian employee of the United States, and that he duly 
and regularly qualified as such employee by entering the 
civilian employment of the United States on April 16, 
1935 as a clerk-typist, and thereafter having passed an 
examination given him by the Civil Service Commission 
of the United States, he was placed on the roster known 
as the Register of Eligibles, and received an appointment 
as a permanent civilian employee from said Register on 
September 16, 1940 at which time the plaintiff was trans¬ 
ferred to the Army Air Forces as a Clerk-Stenographer 
CAF-3 on February 16, 1941. 

4. That after February 16, 1941, the plaintiff was 
transferred to various places in the United States as a 
civilian employee, receiving certain promotions and with 
substantial raised in pay until February 17, 1947, at which 
time the plaintiff had the grade of Administrative Assist- 
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ant CAF-9, when he was discharged due to replacement 
by a civilian employee, a veteran having preference, and 
that the plaintiff was without employment from February 
17, 1947 until August 4, 1947 when he was again employed 
as an Employee Utilization Officer CAF-8 at the Memphis 
General Army Depot located at Memphis, Tennessee, and 
that the plaintiff’s salary at that time was $4,400.40 per 
annum. That the plaintiff was promoted to grade of 
Civilian Personnel Officer at said Army Depot on March 
7, 194S and continued in that position until illegally and 
unlawfully removed therefrom on February 7, 1949 as 
will be shown by the facts hereinafter alleged. 

5. That on September 30, 1947, and while so employed 
at the Memphis Army Depot as hereinbefore alleged, the 
plaintiff received from the United States Civil Service 
Commission over the signature of the President of the 
United States Civil Service Commission an appointment 
as Executive Secretary of the Board of U. S. Civil Serv¬ 
ice Examiners at the Memphis General Depot. That 
23 a true copy of the said appointment is hereto at¬ 
tached and marked exhibit “A”, and incorporated 
herein the same as if alleged at length. The plaintiff 
further alleges that the appointment as Executive Secre¬ 
tary as herein alleged and the duties of such office fall 
entirely and wholly under the jurisdiction of the United 
States Civil Service Commission. That no part of said 
duties of Executive Secretary were subject to or under 
the control of the said defendant, or any of his officers, 
servants, or employees. That the plaintiff attached hereto 
copies of the general instruction and procedures relating 
to the duties of the office of said Executive Secretary is¬ 
sued and promulgated by the United States Civil Service 
Commission, and marks the same exhibit “B” and hereby 
incorporates the same as if they had been set forth at 
length herein. 
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6. The plaintiff further alleges that on January 14, 
1949, one George C. Wynne, a Colonel of the Quartermas¬ 
ter Corps commanding the Memphis General Depot in 
which the plaintiff was then employed, illegally, unlawfully 
and wickedly served upon the plaintiff certain alleged 
charges for the removal of the plaintiff in his capacity as. 
a Civilian Personnel Officer at said depot knowing full 
well that any and all of said alleged charges were without 
basis of foundation of fact and were utterly false, and 
further well knowing that none of the said alleged charges 
even if true were related to any duty which the plaintiff 
performed as such Civilian Personnel Officer, but only to 
his duty as an Executive Secretary of the United State?. 
Civil Service Commission over which the said Colonei 
George C. Wynne had no jurisdiction or control. That a 
true copy of said alleged and pretended charges is hereby 
attached and marked exhibit “C” and incorporated herein 
as fully as if alleged at length. 

7. The plaintiff further alleges notwithstanding the 
fact that the defendant as Secretary of the Army has no 
jurisdiction over the alleged charges as set forth in ex¬ 
hibit “C”, the said defendant, his officers and employees 
proceeded to adjudicate the plaintiff guilty of the said 
charges, and the said Colonel George C. Wynne, claiming 
or pretending to claim that he had jurisdiction over the 
said plaintiff on the alleged charges made against the 

said plaintiff, wickedly, knowingly, and maliciously 
24 made a pretended finding that the plaintiff was 

guilty of the said alleged charges as shown by 
exhibit “C”, and without just cause or legal authority re¬ 
moved the said plaintiff as Civilian Personnel Officer at 
the said Memphis General Depot on February 7, 1949, and 
ever since the plaintiff has not been employed by the 
United States. That the plaintiff duly filed his appeal 
from his illegal and unlawful removal from his civilian 
position with the United States government to the De- 
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partment of the Army, but that on April 19, 1949 his 
appeal was in all tilings denied and that unless this Cou 
grants the plaintiff relief from his illegal and unlawful 
discharge from the governmental service of the United 
States, the plaintiff will be without remedy. 

8. The plaintiff further alleges in the alternative that 
even though the said defendant, his officers and employees 
had jurisdiction to remove him from his position in the 
Department of the Army for a duty to which the said 
plaintiff was only responsible to the United States Civil 
Service Commission, the plaintiff alleges that there is and 
was a total absence of any evidence of any kind, nature or 
character introduced at any hearing held by the officers of 
the said defendant in reference to said alleged charges 
upon which a finding of guilty could be made. That said 
plaintiff has at all times conducted himself as Civilian 
Personnel Officer at the said Memphis General Depot in 
accordance with the rules, regulations and customs estab¬ 
lished in his duties as such Civilian Personnel Officer, and 
as Executive Secretary for the said United States Civil 
Service Commission, and plaintiff alleges that in this con¬ 
nection that after the time alleged in the said pretended 
charges made against him, the said same officers of the 
said defendant making such charges found and determined 
as a fact that the duties of the office which the plaintiff 
performed were performed with the highest degree of 
skill and care and that the plaintiff was given an “Ex¬ 
cellent” efficiency rating covering the same period of time 
in employment as covered by the alleged charges as 
shown by exhibit “C”, and that the action of the said 
defendant, his officers and employees in pretending to find 
that the plaintiff was guilty of the said alleged charges 
with no evidence to support such charges, and with evi¬ 
dence that the plaintiff performed his work during said 
period with the highest degree of efficiency, shows 
25 that the actions of the said defendant, his officers 
and employees were arbitrary and capricious, and 



that the plaintiff alleges that the actions of the defendant, 
his officers and employees were arbitrary and capricious 
in acting upon the pretended charges resulting in plain¬ 
tiff’s discharge from governmental employment. 

9. The plaintiff further alleges that as a permanent 
civil service employee of the United States with an 
efficiency rating of “Excellent”, he could not be Lawfully 
discharged from employment except in certain instances 
not here pertinent except for cause only in accordance 
with the provisions of Title 5 United States Code, Sec¬ 
tion 652, as amended by the Act of June 10, 1948, C. 447, 
62 Statute 354, and that the United States Civil Service 
Commission to whom the said plaintiff wras responsible 
as Executive Secretary in the said Memphis General De¬ 
pot has never filed charges in accordance with the statute 
above referred to or has removed the said plaintiff in 
any manner provided for such removal under any of the 
laws of the United States. 

10. The plaintiff further alleges that he has no speedy 
adequate remedy at law, that he has fully exhausted any 
right on appeal before any Administrative Board under 
the jurisdiction of the defendant to which an appeal 
may be taken, and that unless this Court grants the relief 
to which the said plaintiff is justly entitled he wrill be 
without relief. That the plaintiff has diligently pursued 
his claim for reinstatement as a civilian employee. 

WHEREFORE, the plaintiff prays: 

1. The due process issue from this Court directing and 
requiring the said defendant to appear and answer this 
Bill of Complaint. 

2. That a declaratory judgment be entered in this 
cause, adjudicating and declaring that the plaintiff’s dis¬ 
missal from governmental service wras illegal and unlaw- 
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fill, and setting aside and holding for naught any finding 
that the said defendant made on the basis of the alleged 
and pretended charges against the said plaintiff. 

3. That the Court further find that the said defendant, 
his officers and employees had no jurisdiction over 

26 the said alleged pretended charges of which the 
plaintiff was allegedly found guilty', or in the alter¬ 
native that the Court declare and find that there is no 
evidence of any kind, nature or character to support any 
such pretended charges resulting in plaintiff’s dismissal 
from governmental employment 

4. That the Court as part of the declaratory judgment 
order and direct the said defendant, as Secretary of the 
Army, to forthwith restore the plaintiff to his position as 
Civilian Personnel Officer in the said Memphis General 
Depot as of the date of his illegal and unlawful discharge 
therefrom, and award to the plaintiff all of the rights, 
benefits, and privileges w'hich may or might have accrued, 
including payment of accrued salary, had not the said 
plaintiff been illegally and unlawfully discharged from 
governmental employment. 

5. That the plaintiff have such other and further re¬ 
lief as to the Court may appear to be equitable and just 
in the premises. 

N Joseph L. Watson 
Joseph L. Watson, 

Plaintiff. 

/s/ Claude L. Dawson 

Claude L. Dawson, Attorney for the 

Plaintiff, 917—15th Street, N. W., 

Washington, 5, D. C. 
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STATE OF GEORGIA) 

County of Fulton ) 

SS: 

JOSEPH L. WATSON, being first duly sworn upon his 
oath deposes and says that he is the plaintiff in the above 
entitled action, that he has read the within and foregoing 
complaint and knows the contents thereof, and that the 
matters and things therein alleged of his personal knowl¬ 
edge are true, and those stated upon information and be¬ 
lief he believes to be true. 

/s/ Joseph L. Watson 

Subscribed and sworn to before me this 29th day of 
October, A. D. 1949. 

Js/ Margie W. Templeton 

Notary Public, Fulton County, 
State of Georgia. 

My commission expires: 

June 3, 1953. 

• • • • 

31 Filed Jan 17 1950 Harry M. Hull, Clerk 

Answer 

Comes now the defendant, by his attorney, and answer¬ 
ing the complaint herein, admits, denies and alleges as 
follows: 

1. Defendant admits the allegations contained in para¬ 
graph 1 of the complaint. 

2. Defendant admits the allegations contained in para¬ 
graph 2 of the complaint that defendant is the duly ap¬ 
pointed, acting and qualified Secretary of the Army of 
the United States and except as so specifically admitted 
defendant alleges that each and every allegation contained 
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in said paragraph 2 of the complaint is a legal conclusion 
and requires no answer, to the extent that an answer to 
said allegations may be required, they are denied. 

3. Defendant admits the allegations contained in para¬ 
graph 3 of the complaint. 

4. Defendant denies the allegations contained in para¬ 
graph 4 of the complaint that plaintiff was illegally and 
unlawfully removed from his employment on February 7, 
1949, and except as so denied, defendant admits the alle¬ 
gations contained in said paragraph 4 of the complaint. 

5. Defendant admits the allegation contained in para¬ 
graph 5 of the complaint that by an instrument dated 
September 30, 1947, plaintiff was designated the Executive 
Secretary of the Board of United States Civil Service 
Examiners, Memphis General Depot, and that Exhibit 

“A” attached to the complaint is a true copy of 
32 said instrument, and except as so specifically ad¬ 
mitted defendant denies each and every allegation 
contained in said paragraph 5. 

6. Defendant admits the allegations contained in para¬ 
graph 6 of the complaint that on or about January 14, 
1949, Colonel George C. Wynne caused to be served upon 
plaintiff a letter of charges upon which it was proposed 
to remove plaintiff from his position, and except as so 
specifically admitted defendant denies each and every alle¬ 
gation contained in said paragraph 6 of the complaint. 

7. Defendant admits the allegations contained in para¬ 
graph 7 of the complaint that plaintiff was found gudty of 
the charges which had been duly served upon him and that 
he was removed from his employment on February 7, 
1949, and that his appeal therefrom to the Department of 
the Army was, on or about April 19, 1949, denied and 
except as so specifically admitted defendant denies each 
and every allegation contained in said paragraph 7 of 
the complaint. 
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S. Defendant admits the allegations contained in para¬ 
graph S of the complaint that plaintiff’s efficiency rating 
for the period covered by said charges against plaintiff 
was ‘‘Excellent” and except as so specifically admitted de¬ 
fendant denies each and every allegation contained in 
said paragraph S of the complaint. 

9. The allegations contained in paragraph 9 of the 
complaint are legal conclusions and require no answer, 
however, insofar as an answer to them may be required 
they are denied. 

10. The allegations contained in paragraph 10 of the 
complaint are legal conclusions and require no answer, 
however, insofar as an answer to them may be required 
they are denied. 

For A First Affirmative Defense 

11. This Court does not have jurisdiction of the sub¬ 
ject matter of this action. 

For a Second Affirmative Defense 

12. This Court does not have jurisdiction of the sub¬ 
ject matter of this action in that: 

33 (a) It is a suit against the United States to 

which consent has not been granted; 

(b) This is a suit to secure judicial review of an 
executive action which is by law committed to the sole 
and exclusive discretion of the executive. 

For a Third- Affirmative Defense 

13. The complaint failed to state a claim upon which 
this Court can trant any relief. 





12 A 


For a Fourth Affirmative Defense 

14. The complaint fails to state a claim upon which 
this Court can grant any relief in that it shows on the 
face thereof that the actions of defendant, his officers, 
agents and employees complained of therein have been 
in all respects legal and proper. 

WHEREFORE, defendant, Gordon Gray, Secretary ot 
the Army, respectfully prays that the complaint in this 
action be dismissed and that judgment be entered herein 
for defendant with costs. 

/s/ H. G. Morison 
H. G. Morison 
Assistant Attorney General 

/s/ George Morris Fay 
George Morris Fav 
United States Attorney 

/s/ Edward H. Hickey 
Edward H. Hickev 

Special Assistant to the 
Attorney General 
Attorneys for Defendant 

Of Counsel: 

/s/ Eugene T. Maher 
Eugene T. Maher 
Attorney 
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Certificate 

I hereby certify this 17th day of January, 1950, that I 
have sent a copy of defendant’s answer to counsel for 
plaintiff, Claude L. Dawson, Esquire, at his address, 917 
15th Street, N. W., Washington, D. C., by official United 
States mail. 

/s/ Edward H. Hickey 
Edward H. Hickey 

Special Assistant to the 
Attorney General 
Attorney for defendant 
* * # # 


45 Filed Jan 7 1952 Harry M. Hull, Clerk 
Findings of Fact <md Conclusions of Law 

This cause having come on to be heard by the Court, on 
November 7, 1951, and the Court having heard and ex¬ 
amined the evidence of record and arguments of counsel, 
and being fully advised herein, and having issued an 
opinion on December 3, 1951, makes the following: 

Findings of Fact 

1. The plaintiff was a permanent civil service em¬ 
ployee of the Department of the Army, serving since 
March 7, 194S, and until February 9, 1949, as Civilian 
Personnel Officer at the Memphis General Depot. 

2. While so employed at the Memphis General Depot, 
the plaintiff was also serving as Executive Secretary of 
the Local' Board of Civil Service Examiners, established 
in the Memphis General Depot pursuant to 5 U.S.C. 635 
and Section 01.4(c) of Executive Order 9830, 3 C.F.R. 
(1947 Supp.), p. 108. The functions of the Local Board 
of Civil Service Examiners are directly related to the 
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functions of a civilian personnel officer. Plaintiff’s ap¬ 
pointment to and retention of the position as such Execu¬ 
tive Secretary of the Local Board of Civil Service Exam¬ 
iners was dependant upon his employment by the 
46 Department of the Army as Civilian Personnel 
Officer or in some related capacity. 

3. Effective February 9, 1949, plaintiff was separated 
from his position as Civilian Personnel Officer under the 
following procedure: 

(a) On January 14, 1949, plaintiff was given a notice 
of his proposed removal by the Commanding Officer of 
the Memphis General Depot. This notice set forth five 
separate charges including charges of violations of speci¬ 
fied regulations governing the performance of his duties 
as Civilian Personnel Officer and of regulations governing 
the related performance of his duties as Executive Secre¬ 
tary of the Local Board of Civil Service Examiners. Each 
of the charges set forth a ground sufficient to warrant 
plaintiff’s discharge to promote the efficiency of the serv¬ 
ice. 

(b) Plaintiff was given five days to answer the charges 
in writing before final decision by the Commanding Officer 
and further right to grievance hearing within thirty days 
after notice of the final decision of the Commanding Offi¬ 
cer. Plaintiff answered the charges, and the final deci¬ 
sion of the Commanding Officer was adverse to the plain¬ 
tiff. The plaintiff was given a hearing before the Griev¬ 
ance Committee of the Memphis General Depot which 
affirmed the decision of the Commanding Officer to dis¬ 
charge him to promote the efficiency of the service. Plain¬ 
tiff was accordingly discharged, effective February 9, 
1949. 

(c) On plaintiff’s appeal to the Commanding General, 
Third Army, Atlanta, Georgia, the discharge Avas affirmed. 
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(d) Plaintiff appealed to the Employee Grievance Re¬ 
view Board of the Department of the Army which, after 
full consideration of the entire matter, recommended to 
the Secretary of the Army that the decision of the Mem¬ 
phis General Depot be sustained. The Secretary 
47 of the Army concurred in the recommendation and 
plaintiff was notified of this decision by letter dated 
April 19, 1949, and signed for the Secretary of the Army 
by John W. Martyn. 

4. Following the charges of January 14, 1949, referred 
to in paragraph 3(a) above, plaintiff’s appointment as 
Executive Secretary of the local board of Civil Service 
Examiners was terminated on January 21, 1949, by John 
W. Godbold, the Deputy Regional Director of the Fifth 
United States Civil Service Region, Civil Service Com¬ 
mission, who requested the Commanding Officer of the 
Memphis General Depot to nominate another employee 
to serve as such Executive Secretary. 

5. Plaintiff asserts and testified that there was no 
evidence to support the charges on which he was dis¬ 
charged and therefore the action discharging him was 
arbitrary and capricious. The most that the plaintiff can 
show to support his assertion is that there was an issue 
of fact as to whether he had violated certain regulations 
governing the performance of his duties as Civilian Per¬ 
sonnel Officer and the related duties of Executive Secre¬ 
tary of the Local Board of Civil Service Examiners and 
that this issue of fact was resolved against him as to all 
of the charges by the Commanding Officer of the Memphis 
General Depot, the Grievance Committee of the Memphis 
General Depot, the Commanding General of the Third 
Army, Atlanta, Georgia, and as to two of the charges by 
the Employee Grievance Review Board of the Depart¬ 
ment of the Army. There is no evidence that the adminis¬ 
trative officials acted in bad faith or were motivated by 
malice or did not honestly exercise their judgment that 
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plaintiff has violated specific regulations governing the 
performance of his duties. 

48 Conclusions of Law 

1. Plaintiff’s discharge, effective February 9, 1951, 
from the position of Civilian Personnel Officer of the 
Memphis General Depot, Department of the Army, to 
promote the efficiency of the service, is valid in all re¬ 
spects and in compliance with all legal requirements. 

2. This discharge was effectuated in accordance with 
all applicable procedural requirements of 5 U.S.C. 652(a) 
and all other applicable statutes and regulations. 

3. All of the administrative officers who concluded that 
planitiff’s discharge would promote the efficiency of the 
service acted in good faith, and this Court is accordingly 
without jurisdiction to review their action. 

4. Judgment may be entered herein dismissing the com¬ 
plaint with prejudice, with costs to the defendant. 

/s/ Luther W. Youngdahl 
Judge 

January 7, 1952 
Seen: 

/s/ Joseph Kovner 

Attorney, Department of Justice 
Attorney for Defendant. 

/s/ Claude L. Dawson 
CLAUDE L. DAWSON 
917 - 15th Street, Northwest 
Washington, D. C. 

Attorney for Plaintiff 

• • • • 
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49 Filed Jan 7 1952 Harrv M. Hull, Clerk 

Judgment 

This cause having come on to be heard by the Court 
on November 7, 1951, and the Court having issued an 
opinion on December 3, 1951, and entered findings of fact 
and conclusions of law on January 7, 1952, it is this 7 day 
of January, 1952, adjudged and ordered that the com¬ 
plaint herein be and the same hereby is dismissed with 
prejudice, with costs to the defendant. 

/s/ Luther W. Youngdahl 
Judge 

Seen: 

/s/ Claude L. Dawson 
CLAUDE L. DAWSON 
917 - 15th Street, Northwest 
Washington, D. C. 

Attorney for Plaintiff. 

• # • • 


50 Filed Mar 6 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 6th day of March, 1955, that 
Joseph L. Watson, plaintiff in the above-entitled case, 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 7th day of January, 1955 in favor 
of the defendant, Frank Pace, Jr., Secretary of the Army, 
and against said plaintiff, Joseph L. Watson. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for Plaintiff. 

917-15th St., N.W. 
Washington, D. C. 
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NOTE TO THE CLERK: 

Copy of the Notice of Appeal should be served upon 
Charles Irelan, United States Attorney for the District 
of Columbia, and Howard McGrath, Attorney General of 
the United States, Department of Justice, Washington, 
D. C., attorneys for the said defendant. 

2 Joseph L. Watson 

was called as a witness and, being first duly sworn, testi¬ 
fied as follows: 


Direct Examination 
BY MR. DAWSON: 

Q You may state your full name. A Joseph L. Wat¬ 
son. 

Q You are the plaintiff in this action! A Yes, 
sir. 

3 Q Did there come a time when you were ap¬ 

pointed to a civilian position in the United States 
Government! A Yes, sir. 

Q By taking an examination under the Civil Service! 

THE COURT: All this is stipulated. We need not 
waste any time on it. 

MR. DAWSON: All right. 

BY MR. DAWSON: 

Q On September 30, 1947, where were you employed! 

THE COURT: So that I may understand correctly, as 
I take it, aside from any issue of law which you might 
wish to argue, the only question of fact here is whether 
there was a violation of any of the rules, which would 
have justified the discharge of the plaintiff! 

MR. DAWSON: That is correct 

MR- KOVNER: That is the issue of fact which the 
plaintiff claims in the case. 
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BY MR. DAWSON: 

Q You may answer. A Memphis General Depot, 
Memphis, Tennessee. 

Q State for the record what your official position was 
at that time. A For pay roll purposes my title was 
civil personnel officer, with the additional duty of execu¬ 
tive secretary, board of civil service examiners. 

4 Q You received a certificate from the Civil 
Service Commission as executive secretary? A 

Yes, sir. 

Q Mr. Watson, did there come a time when charges 
were filed against you in your capacity there at the depot 
where you were employed? A Yes, sir. 

Q Do you know the date those charges were made? 
A January 14, 1949, as well as I recall. It is in my 
record. 

MR. DAWSON: I will ask to have this paper marked 
as Plaintiff’s exhibit 1. 

(A paper w’as marked as Plaintiff’s exhibit 1 for identi¬ 
fication.) 

BY MR. DAWSON: 

Q Mr. Watson, I hand you Plaintiff’s exhibit 1 for 
identification and ask you if it is a copy of the charges 
that were filed against you. A That is the original. 

THE COURT: You do not have to prove this. It is 
all stipulated. That is why we have pretrial, gentlemen. 
It may be received in evidence. It is already stipulated 
in the pretrial statement. 

BY MR. DAWSON: 

Q Now we will get dowm to the charges. Under 

5 (a) I read: 

“Laxness and indifference in observing Civil 
Service regulations and procedures, in that you employed 
three young ladies who are tenants in your home, -without 
regard to the list of applicants that was maintained for 
temporary appointments.” 
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Tell the Court, in your own language, about the appoint¬ 
ment of those three persons. 

MR. KOVNER: May I have an objection, for the 
record, to this whole line of testimony? 

THE COURT: An objection on what ground? 

MR. KOVNER: On the ground that the Court has no 
jurisdiction to inquire into the grounds for dismissal. 

THE COURT: Surely, you may have your objection, 
Counsel. 

THE WITNESS: On or about June 10, 1949—copy 
attached in the basic charges—the U. S. Civil Service 
regional office, Atlanta, Georgia, withdrew’ temporary au¬ 
thority to make appointments of clerk-typists and stenog¬ 
raphers, stating that the eligibles, or certificates of elig- 
ibles, w’ere sufficient to fill the needs in the Memphis, 
Tennessee, area. 

BY MR. DAWSON: 

Q Was it sometime prior to that that they had 
6 withdrawn that authority? These charges are dated 

January' 14, 1949. A May I ask a question? On 
or about June 10, 1949, the Commission withdrew au¬ 
thority. 

BY THE COURT: 

Q Authority for wrhat? A To make temporary ap¬ 
pointments. 

Q Do you claim you had authority w’hen you did make 
these appointments? A Your Honor, on or about the 
twenty-fourth of June, 1949— 

‘BY MR. DAWSON: 

Q Wait a minute. Was that 1949 or 194S? A Nine¬ 
teen forty-eight; I beg your pardon. Nineteen forty- 
eight. On or about June 24, 194S, I received again dele¬ 
gated authority to make temporary appointments. 

Q Who gave you that authority? A The U. S. Civil 
Service Commission, regional office, Atlanta, Georgia. 

Q Were you operating under their control and super¬ 
vision at that time? A Yes, sir. 
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Q At the time you employed the three women in ques¬ 
tion, was it necessary that you take names from the list? 

A Under the re-delegation of authority on or 
7 about June 24, the agency was allowed to recruit 
and appoint under the temporary authority dele¬ 
gated. 

Q Do you have any letters confirming that, Mr. Wat¬ 
son? A You have it as a matter of record, marked with 
paper clips, sir. 

Q When were those young women appointed (handing 
a paper to the witness) ? A On or about June 28, 1948. 

MR. DAWSON: Let this be marked as Plaintiff’s 
exhibit 2, please. 

(A paper was marked as Plaintiff’s exhibit 2 for identi¬ 
fication.) 

BY MR. DAWSON: 

Q Is this a true copy of an order you received from 
the regional office at that time? A Yes, sir. 

MR. DAWSON: I offer it in evidence, your Honor. 

THE COURT: Is there objection? 

MR. KOVNER: Yes, I object, if Your Honor please, 
on the ground that this is going into whether there were 
grounds for discharge. 

THE COURT: Yes, surely; that is what we are trying 
here. 

MR. KOVNER: Yes, Your Honor. My position 
S is that I am merely renewing my general objection. 

THE COURT: You will not do any better by 
renewing it, since you have already objected once. 

The exhibit will be received. 

MR. KOVNER: Yes, Your Honor. 

BY MR. DAWSON: 

Q Mr. Watson, were the appointments of the three 
young women in question made pursuant to the letter you 
have just identified, Plaintiff’s exhibit 2, or later on? A 
No, sir; later on. 
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Q Will you give us the authority, then, for your ap¬ 
pointment of those women? A (The witness handed a 
paper to Mr. Dawson.) 

MR. DAWSON: I ask to have this paper marked as 
Plaintiff’s exhibit 3, please. 

(A paper was marked as Plaintiff’s exhibit 3 for identi¬ 
fication.) 

BY MR. DAWSON: I hand you Plaintiff’s exhibit 3 
for identification and ask you if that is the authority 
under which you appointed the three women in question. 
A Yes, sir. 

MR. DAWSON: Your Honor, I offer Plaintiff’s ex¬ 
hibit 3 for identification in evidence. 

THE COURT: It is received. Let me ask a question. 

BY THE COURT: 

9 Q Let me see if I understand this correctly. 

You appointed these women, you claim, on June 28, 
194S. The authority was withdrawn on June 8. A 
Whatever date is on there. 

Q June S. So you had no authority? 

MR. DAWSON: It was reinstated. 

THE COURT: Under 3 you claim reinstatement. 

MR. DAWSON: It was reinstated four days before 
he appointed them. 

BY MR. DAWSON: 

Q Is that correct, Mr. Watson? A Right. 

THE COURT: No. 3 is dated June 24, Counsel. 

MR. DAWSON: Yes, Your Honor. He appointed 
them on June 28. 

THE COURT: Yes, I see. 

MR. DAWSON: Four days later he appointed them. 

BY MR. DAWSON: 

Q Mr. Watson, So far as you know, was there any 
requirement at that time to go by any list of employees 
that you had available for appointments? A No, sir. 
At that particular time the regulations in effect indicated 
that applications would be received. The regulations, 
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however, did not state either for or against using pre¬ 
vious applications, except under previous tempo- 

10 rary authority granted. 

Q Had you tried from time to time to appoint 
from any available list you had there in the office? A 
Constantly. 

Q What success had you had with that? A Very 
limited success from applications on file, and also very 
limited success on applicants referred by the State em¬ 
ployees’ service, with whom all agencies have a working 
agreement to refer qualified applicants. 

Q So far as you know, at the time you employed the 
three young women in question, did you comply with all 
the rules, regulations, orders, and directives of the Army 
and the Civil Service Commission? A Yes, sir, without 
qualification. 

Q Mr. Watson, under charge (b), it is alleged that 
you conducted an examination for clerk-stenographers and 
permitted your sister to participate. Was that duty per¬ 
formed as personnel officer or as executive secretary of 
the Civil Service Commission? A As executive secre¬ 
tary of the board of civil service examiners of the Civil 
Service Commission. 

BY THE COURT: 

Q That was part of your regular work as personnel 
officer, too, was it not? A That is right; an allocable 
factor. 

11 Q But you were not getting any pay for the 
Civil Service job, were you? A Your Honor, some 

installations— 

Q Just answer Yes or No. A Yes and no. 

Q Were you not serving as executive secretary of the 
Civil Service Board by virtue of the fact that you were 
personnel director? A Not necessarily. 

MR. DAWSON: No, Your Honor. 

THE COURT: Now, who is the witness? 

MR. DAWSON: Because we have— 
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THE COURT: Counsel, I am asking a question of 
the witness. 

BY THE COURT: 

Q You say, “Not necessarily”? A No. 

Q It might be so? A In other words, in some instal¬ 
lations personnel officers are executive secretaries; others 
have other employees. 

Q You would not have been secretary of the Civil 
Service board down there unless you had occupied the 
particular position of personnel officer? A In other 
words, it does not carry— 

12 Q No, no. Did you hear my question? You 
w’ould not have served as secretary of the Civil 

Service board in that instance unless you had been per¬ 
sonnel officer also? A Yes, sir, I previously served as 
subordinate to the personnel officer at a lower grade, and 
also executive secretary, before I was promoted. 

Q You have not answered the question. Suppose you 
had not been employed as personnel officer at all. You 
would not have been selected as executive secretary? A 
No, sir. 

Q It was because you had held the job as personnel 
officer that you had received the position of secretary of 
the Civil Service board? A It was an additional duty 
attached to the position at that time. 

Q That is what I am asking about. That is exactly 
what I wanted— A Also— 

Q (Continuing) to get clear in my mind. Serving as 
secretary to the Civil Service board was simply an addi¬ 
tional responsibility which you were required to perform 
at that time by virtue of the fact that you were working 
for the Army as civilian personnel officer; is not that 
right? A That is right; but also when I was in 

13 a subordinate position I vras also executive secre¬ 
tary. 

THE COURT: I appreciate that fact. 
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BY MR. DAWSON: 

Q To whom were you responsible in your duties as 
executive secretary? A By virtue and by reason of an 
executive order and regulations of the President of the 
United States and the Civil Service Commission only. 

Q We come down to (c), in which it is alleged that 
you permitted employees other than approved panel mem¬ 
bers to hold examinations. Was that part of your duties 
as executive secretary? A Yes, sir. 

Q Or as personnel officer? A Executive secretary. 

Q Also, under (d), in your sworn testimony you 
state it has been general practice to allow employees 
other than approved panel members to rate Civil Service 
examination papers. In what capacity were you? A 
Executive secretary. 

Q Did the United States Civil Service Commission at 
any time file any charges against you for removal as 
executive secretary? A They have preferred no charges 
or filed no charges as of this time, to my knowledge. 
14 MR. DAWSON: I think you may have the wit¬ 
ness. 

Cross Examination 
BY MR. KOVNER: 

Q Mr. Watson, the Civil Service Commission Regional 
Director removed you from your position of executive 
secretary of Civil Service? A He relieved me of that 
additional duty. 

Q After the letter of charges, of January 14, 1949, 
Plaintiff’s exhibit 1, was served upon you, you had a 
hearing before the Employees’ Grievance Board of the 
Memphis General Depot on those charges, did you not? 
A Yes. 

Q As a result of that hearing, a decision was made 
by the commanding officer of the depot? 

THE COURT: Is not all that in the pretrial stipula¬ 
tion? 
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MR. KOVNER: Yes, Your Honor, it is stipulated. 

If Your Honor please, it is stipulated in the pretrial 
record that he did appeal to the commanding officer of 
the depot, then to the commanding general of the area, 
and finally to the Employees’ Grievance Board of the 
Department of War, which on April 19, 1949, under signa¬ 
ture of John W. Martin, issued a decision confirming the 
separation. The letter of April 19, 1949, is already in the 
record of this case as an exhibit to the defendant’s mo¬ 
tion for summary judgment. I can offer the Court 

15 another copy, if the Court desires it. 

THE COURT: Yes, I would like to see that. 

MR. KOVNER: May this be marked as Defendant’s 
exhibit 1? 

(A paper was marked as Defendant’s exhibit 1.) 

THE WITNESS: Your Honor, may I make an addi¬ 
tional comment? 

THE COURT: Perhaps you had better discuss it with 
your attorney. 

MR. KOVNER: I should like to offer as defendant’s 
exhibit 2 the letter of the deputy regional director of 
the Civil Service Commission. 

(A paper was marked as Defendant’s exhibit 2.) 

MR. KOVNER: I should like also to offer in evidence 
for the Court’s convenience Executive Order 9S301, set¬ 
ting forth the duties of executive secretary of a local 
civil service board and stating that the secretary of a 
local civil service board performs his duties as part of 
his regular job. It is on the second page of this exhibit, 
01.4, right-hand column, entitled “Committees of Expert 
Examiners, Board of Examiners.” The point I read con¬ 
sists of Your Honor’s direct question that his position as 
secretary of the local board of examiners is part of his 
duties as an employee of the agency. That subsec- 

16 tion says that duties performed by such members 
of committees or boards shall be part of their 
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official duty, and adequate time shall be allowed for their 
performance by the agency in which they are employed. 

THE COURT: Yes. 

MR. KOVNER: To complete the record, I offer in 
evidence also, as Defendant’s exhibit 4, a War Department 
Civilian Personnel instruction, which is referred to in 
the Letter of Charges, Plaintiff’s exhibit 1. This is to 
show that there was a regulation of the War Department, 
which the charges state, and which it has been found by 
the administrative agency in this was violated by the 
plaintiff. 

MR. DAWSON: Your Honor, may I interpose an ob¬ 
jection to this document? That order, I understand, has 
been rescinded. 

THE WITNESS: Prior— 

MR.. KOVNER: I am merely trying to fill out the 
record by offering my pretrial exhibits. 

THE COURT: It may be received. 

MR. KOVNER: Although at pretrial we stipulated 
there could be introduced an excerpt from the Federal 
Personnel Manual, A-7-11, I find it is adequately covered 
in the letter of charges itself, and it is not necessary for 
me to introduce it. However, as a matter of caution, I 
could put it in. It is page A-711 of the Federal Person¬ 
nel Manual. 

17 THE COURT: These may all be received in evi¬ 
dence. 

MR. KOVNER: If Your Honor please, we rest our 
case. We have no other evidence. 

MR. DAWSON: Your Honor, I should like to ask Mr. 
Watson a question. Probably it should have been asked 
on direct examination. 

Redirect Examination 
BY MR. DAWSON: 

Q Mr. Watson, since you were removed on these 
charges in February, 1949, have you been able, ready, and 
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willing to assume the duties of which you were relieved? 
A Yes, sir. 

* • * • 

(Following oral argument by counsel for both sides, 
Mr. Watson resumed the stand and testified further, as 
follows:) 

Direct Examination 
BY MR. DAWSON: 

Q Mr. Watson, under Charge (b) it is alleged that 
as executive secretary of the Civil Service board you vio¬ 
lated Civil Service regulations in that you conducted an 
examination for clerk-stenographer and permitted your 
sister to participate. 

Did you conduct such an examination? A No, sir, I 
did not conduct the examination, even though I carried 
the title of executive secretary’ of the Board of 
IS U. S. Civil Service Examiners. The actual exami¬ 
nation was conducted by Messrs. Lewis and Luckett 

Q Under Charge (c), it is alleged that you permitted 
employees other than the approved panel members to 
hold an examination. What have you to say in reference 
to that? A The usual procedure. 

Q Tell us just what, in this particular charge. A I 
don’t recall whether telephone approval was secured, but 
the usual procedure in all examinations was either to 
have written approval or telephone approval for board 
examining members, as well as rating members. 

•Q No time is given here. It says you permitted em¬ 
ployees other than approved panel members to hold an 
examination. Did you permit anyone other than panel 
members to conduct an examination? A No. 

Q Under (d) it is stated that in your sworn testimony 
you said it has been the usual practice to allow’ employees 
other than approved panel members to rate Civil Service 
examination papers. Had you done that at any time? A 
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No, except as qualified above, there: prior telephone ap¬ 
proval. 

Q From whom did you get telephone approval? A 
The Fifth U. S. Civil Service Regional Office, Atlanta, 
Georgia. 

19 Q Did you get that in every case, other than 
where panel members had rated examinations? A 
In other words, if we three permanent members, or I, got 
temporary approval for that particular examination. 

Q Was that true all during the time you were down 
at the Memphis Depot? A Yes. 

Q And during the time you had this appointment? A 
Yes. : ; ' 

Q During this period of 1948, after you had the ap¬ 
pointment as executive secretary and up to the time you 
were discharged, what was your efficiency rating? A 
Excellent. 

Q Was it excellent during all the time? A I can 
check the records on the desk. 

Q What was your rating? A (After examining 
paper) Excellent covering the period when the alleged 
charges supposedly occurred. 

MR. DAWSON: You may have the witness. 

MR. KOVNER: I have no questions. 

MR. DAWSON: Your Honor, we have nothing fur¬ 
ther. 

(The witness left the stand.) 
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Plaintiff’s Exhibit No. 1 for I dent 
Filed Dec 10 1951 Harry M. Hall, Clerk 
CONFIDENTIAL 
HEADQUARTERS 

MEMPHIS GENERAL DEPOT, U. S. ARMY 
MEMPHIS 2, TENNESSEE 

C. A. 4670—19 

Jan 14, 1949 

SUBJECT: Removal 

TO: Mr. Joseph L. Watson 

Civilian Personnal Officer 
Memphis General Depot, U. S. Army 
Memphis 2, Tennessee 

1. You are advised that due to information developed 
in an investigation of alleged violation of Civil Service 
rules and procedure, made by representative of Head¬ 
quarters Third Army, at the request of the undersigned, 
consideration is being given to effecting your removal as 
Civilian Personnel Officer, this installation. 

2. The specific charges are as follow: 

a. Laxness and indifference in observing Civil Service 
rules, regulations, and procedures, in that you employed 
three (3) young ladies who are tenants in your home 
without regard to the list of applicants that was main¬ 
tained for making temporary appointments. In effecting 
these appointments, you utterly disregarded the right for 
consideration of thirty-one (31) applicants that were in a 
higher priority group. This was a violation of Civilian 
Personnel Circular No. 17, 12 February 1946, and Federal 
Personnel Manual A7-11: “In selecting from these groups, 
the appointing officer may not select from a lower priority 
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group as long as three (3) fully qualified eligibles in a 
higher priority group or in a combination of higher prior¬ 
ity groups are still available”. Your disregard of this 
civilian personnel regulation and procedure tends to re¬ 
flect unfavorably upon this installation by higher echelons 
of command, the Civil Service Region, and the general 
public. 

b. As Executive Secretary of the Civil Service Board, 
you violated the Civil Service regulation, in that you 
conducted an examination for clerk-stenographers and 
permitted your sister to participate. This was a viola¬ 
tion of paragraph 3b, Part 1, Civil Service Handbook 
X-116: “No examiner or monitor may take part in con¬ 
ducting an examination in which he or a relative is a 
competitor. With a view toward avoiding any criticism 
of the Commission or the Board, the Secretary should 
check carefully the personnel assigned to any examination 
to see that this rule is observed”. 

c. You permitted employees, other than approved panel 
members, to hold the examinations. This is a violation 
of paragraph 3a, Part 1, Civil Service Handbook X-116; 
“The Secretary and all members of the Board are author¬ 
ized to conduct assembled examinations. Each Board 
should have an experienced examiner available at all 
times. When more than one examiner is needed, other 
members of the Board should assist the examiner in 
charge”. 


CONFIDENTIAL 

d. In your sworn testimony, you stated that it has 
been the general practice to allow employees other than 
approved panel members to rate Civil Service examina¬ 
tion papers. This practice is illegal and does not have 
the approval of the Director, Fifth U. S. Civil Service 
Region. 
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e. You preferred allegations against a subordinate that 
were not substantiated by facts developed in the investi¬ 
gation. 

3. The Director, Fifth U. S. Civil Service Region has 
been advised of your failure to adhere to Civil Service 
rules and procedures, and he has verbally stated that you 
can no longer serve as the Executive Secretary of the 
Civil Service Board of Examiners. It is felt by me that 
this fact alone precludes you from continuing in your 
present position. 

4. The position of Civilian Personnel Officer requires 
an individual with a keen appreciation for strict adher¬ 
ence to regulations and laws governing Civil Service. The 
Civilian Personnel Officer should so conduct himself at 
all times as to inspire complete confidence in his unbiased 
fairness and integrity and to be above suspicion in any 
action. The Civilian Personnel Officer must exercise good 
judgment and conduct his business in such a manner that 
he will do nothing to bring discredit upon his position 
or the installation he serves. By your actions, your use¬ 
fulness to me as Civilian Personnel Officer has been dam¬ 
aged beyond repair. 

5. You have five (5) working days in which to make 
reply in writing to these charges. If the final decision is 
to effect your removal, you have a further right to re¬ 
quest a grievance hearing within thirty (30) days after 
receipt of notice of the decisions. 

/s/ George C. Wynne 

GEORGE C. WYNNE 
Colonel, QMC 
Commanding 
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Filed Dec 10 1951 Harry M. Hull, Clerk 
Plaintiff’s Exhibit No. 2 for Ident 
COPY 

UNITED STATES CIVIL SERVICE COMMISSION 

C. A. 4670—49 

Fifth United States Civil Service Region 
Office of the Regional Director 
Atlanta 3, Georgia 

Jnne 8, 1948 

Circular Letter No. 2186 
TO: All Appointing Officers 

SUBJECT: Register of Eligibles for Stenographers and 
Typists 

The first register of eligibles for stenographers and 
typists resulting from examination announcement No. fi-7 
(1948) issued January 19, 1948, will be established May 
28, 1948. Requisitions should be submitted immediately 
to fill all existing vacancies. Effective close of business 
June 11, 1948, authority to make temporary appointments 
under Regulations 2.114(a) and 2.114(c) for positions for 
which stenographer and typist register is appropriate is 
withdrawn from all agencies. 

Very truly yours, 

/s/ 0. E. Myers 
0. E. MYERS 
Regional Director 
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Plaintiff’s Exhibit No. 3 for Ident 

Filed Dec 10 1951 Harry M. Hull, Clerk 

Fifth United States Civil Service Region 
Atlanta, Georgia 

F.L. 906 (Rev.) Aug. 1947 

Authority to Effect Temporary Appointment 
C. A. 4670-49 

Personnel Officer 
Memphis General Depot 
Memphis, Tennessee 

Ro :21 :MG :blj 
Date June 24, 1948 

Request No. 

Request Date June 24, 1948 
Position, grade and salary 
Typist, CAF-2 
Vacancies and Sex 5 
Work Location Memphis, Tennessee 

In the absence of presently available eligibles author¬ 
ity, as indicated below, is hereby granted for filling the 
specific position or positions shown above : 

□ Emergency appointment not to exceed 30 days under 
the provisions of Civil Service Regulation 2.114 
(e) (1). (See Page A7-7 of the Federal Personnel 
Manual). 

0 Temporary appointment pending establishment of 
registers under the provisions of Civil Service Reg¬ 
ulation 2.114(a). (See page A7-10 of the Federal 
Personnel Manual). 

□ Temporary job appointment not to exceed six 
months under the provisions of Civil Service Regu- 
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lation 2.114 (c). (See page A7-18 of the Federal 
Personnel Manual). 

□ Extension of temporary job employment under 

Civil Service Regulation 2.114(c) for_ 

months. 

□ The specific positions for which this authority is 
issued may be filled under the provisions of Section 
10.105 of the Civil Service Regulations. 

In making appointments under this authority agencies 
must rigidly adhere to procedures in selection for ap¬ 
pointment as explained in Chapter A7 of the Federal Per¬ 
sonnel Manual and procedures for recruitment as ex¬ 
plained in Chapter R2 of the Federal Personnel M anual. 

Remarks: 

Very truly yours, 

/s/ M. C. S. Noble, Jr. 

M. C. S. Noble, Jr. Chief 
Examining and Placement 


Division 
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Deft Exh. No. 1 for idntf. 

COPY 

Filed Dec 10 1951 Harry M. Hull, Clerk 
C. A. 4670—49 

19 April 1949 

SUBJECT: Grievance Case of Mr. Joseph L. Watson 

THKU: Commanding General 

Headquarters Third Army 
Fort McPherson, Georgia 
Commanding Officer 
Memphis General Depot 
Memphis 2, Tennessee 
IN TURN 

TO: Mr. Joseph L. Watson 

1645 Netherwood Avenue 
Memphis 6, Tennessee 

1. Reference is made to your request for review of 
your case by the Department of the Army’s Employee 
Grievance Review Board. 

2. Based on a careful and exhaustive consideration of 
your case the Board has determined that there v as no 
violation of law or regulation or discrimination prohibited 
by law or Executive Order in effecting your separation. 

3. The Board further concluded that your acts in the 

capacity of Civilian Personnel Officer, as set forth in the 

statement of charges dated 14 January 1949, paragraphs 

2a and b, did constitute -an infraction and violation of 

regulations. The Board took cognizance of the fact that 

the record failed to conclusively establish that these vio- 

•» 

lations were wilful or deliberate, or that they were per¬ 
formed 'with intent to perpetrate a fraud. However, 
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since the position of Civilian Personnel Officer is one 
which requires the highest degree of trust and confidence, 
and since your disregard of established personnel proce¬ 
dures and regulations constituted a violation of your re¬ 
sponsibility, thereby nullifying your value to the Com¬ 
manding Officer, the Board concluded that there was no 
abuse or improper exercise of administrative discretion 
on the part of the Commanding Officer in effecting your 
removal. 

4. The Board, therefore, recommended that the action 
taken by the installation be sustained. The Secretary of 
the Army has concurred in this recommendation. 

By Authority of the Secretary of the Army: 

(signed) John W. Martyn 

JOHN W. MARTYN 
Administrative Assistant 

Def’t Ext. No. 2 for idntf. 

Filed Dec 10 1951 Harry M. Hull, Clerk 

UNITED STATES CIVIL SERVICE COMMISSION 

Fifth United States Civil Service Region 
Office of the Director, Atlanta, Ga. 

C. A. 4670—49 

Jan 21, 1949 

Commanding Officer 
Memphis General Depot 
Memphis, Tennessee 


AIR MAIL 

Dear Sir: 

As you know the Board of Civil Service Examiners 
was established in the Memphis General Depot to repre¬ 
sent the Regional Office of the Civil Service Commission 
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in serving the installation in matters coming nnder the 
jurisdiction of the Commission. Members of the Board 
are nominated by the Commanding Officer of the instal¬ 
lation and after confirmation by the Civil Service Com¬ 
mission serve in the capacity of Board Members under 
the jurisdiction of the Regional Office. 

Information has recently come to the attention of the 
Regional Office that the duties of the Executive Secretary 
of the Board have, in some instances, not been executed 
according to prescribed procedures and in a manner satis¬ 
factory to this office. It is requested, therefore, that Mr. 
Joseph L. Watson be relieved of his duties as Executive 
Secretary and that you submit a nomination for replace¬ 
ment on the enclosed Form 1660. This Form should be 
executed in triplicate. An application Form 57 should 
also be included for the person nominated. Mr. John W. 
Hambrick, a representative of the Regional Office, has been 
instructed to contact you relative to intervievdng the in¬ 
dividual nominated by you to replace Mr. Watson. 

It is sincerely regretted that this action has been made 
necessary. Please be assured of my desire to be of all 
possible assistance to your agency at all times. 

Very truly yours, 

0. E. MYERS 
Regional Director 
by: /s/ John W. Godbold 

JOHN W. GODBOLD 
Deputy Regional Director 
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Deft Ext . No. 3 for idntf. 

Zl-203 

Executive Order 9830 

Amending the Civil Service Rules and Providing for 
Federal Personnel Administration 

By virtue of the authority vested in me by the Consti¬ 
tution, by section 1753 of the Revised Statutes (5 U. S. C. 
631), by the Civil Service Act of January 16, 1883 (22 
Stat. 403), and as President of the United States, it is 
hereby ordered as follows, effective May 1, 1947: 

Part I—Organization for Personnel Administration 

Organization for personnel administration in the execu¬ 
tive branch of the Federal Government is hereby pre¬ 
scribed as follows: 

Sec. 01.1 Responsibility for personnel management. 
Personnel management is a primary responsibility of all 
who plan, direct, or supervise the work of Federal em¬ 
ployees. Personnel management methods should be con¬ 
sistent for the Government as a single employer and yet 
be sufficiently flexible to meet the diversified conditions 
in the Federal service. 

Sec. 01.2 Civil Service Commission responsibilities 
under this order, (a) The Commission shall be respon¬ 
sible to the President for the proper application of the 
Civil Service Act and Rules, the Veterans’ Preference 
Act, and all other applicable statutes and Executive or¬ 
ders imposing responsibilities on the Commission. 

(b) The Commission shall exercise and provide leader¬ 
ship in personnel matters throughout the Federal service, 
and in the discharge of this responsibility shall, whenever 
practicable, consult Federal agencies. 
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(c) The Commission shall develop and promulgate 
standards, applicable to the competitive service and de¬ 
signed to protect and promote its efficiency, for the rein¬ 
statement or reemployment of former Federal employees, 
and for the promotion, demotion, reassignment, and 
transfer of present employees. The Commission shall 
also # determine the applicability, in general and in spe¬ 
cific cases, of the reemployment provisions of (1) section 
8 of the Selective Training and Service Act of 1940 (54 
Stat. 890) as amended (50 U. S. C. App. 308), to persons 
who left the Federal service to serve in the armed forces 
of the United States, and (2) section 2 of the act of June 
23, 1943, 57 Stat. 162, as amended (50 U. S. C. App. 
1472), to persons who left the Federal service to serve 
in the merchant marine; and the Commission may issue 
such regulations or instructions as it may deem necessary 
or appropriate for carrying out the said reemployment 
provisions. 1 * 

(d) The Commission shall prescribe procedures to be 
followed by agencies in connection with removals, demo¬ 
tions, and suspensions in the competitive service which 
will insure equitable and uniform treatment to employees 
against whom adverse action is proposed. 

(e) The Commission shall, when consistent 'with law 
and with the economical and efficient administration of 
the Government, delegate to the agencies its authority to 
act in personnel matters in accordance with standards 
issued by the Commission. 

(f) The Commission shall maintain an adequate system 
of inspection to determine that equitable and sound ap¬ 
plication of statutes, Executive orders, regulations and 
standards relating to personnel management is being car¬ 
ried out by the agencies. Whenever the inspection indi- 


* x As amended May 21, 1948.* 
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cates failure on the part of an agency to adhere to estab¬ 
lished policies, regulations and standards, the Commis¬ 
sion shall take such action as may be appropriate to bring 
about adherence thereto. In this connection, the Commis¬ 
sion may suspend or revoke any delegation of its au¬ 
thority. 

(g) The Commission shall in the exercise of its per¬ 
sonnel functions give all practicable assistance to interna¬ 
tional organizations in which the United States partici¬ 
pates, to the Puerto Rico civil service board, and to such 
Federal, Territorial, State, or local agencies as shall re¬ 
quest its cooperation and offer like cooperation, includ¬ 
ing, when appropriate, the sharing of any necessary ex¬ 
penses. Under such regulations as may be jointly agreed 
upon, the Commission shall conduct or join with such agen¬ 
cies in conducting examinations or other personnel func¬ 
tions. In its discretion, the Commission may certify eli- 
gibles from appropriate registers maintained by the 
Puerto Rico civil service board, Federal or Territorial 
boards, or civil service boards of State and local agencies, 
if such boards agree, and the Commission finds that the 
requirements of law concerning appointments to the com¬ 
petitive service have been met. If such boards so desire, 
they may, upon agreement with the Commission, certify 
eligibles from appropriate registers maintained by the 
Commission. 

Sec. 01.3 Agency responsibilities for personnel manage¬ 
ment. (a) The head of each agency, in accordance with 
applicable statutes, Executive orders, and rules, shall be 
responsible for personnel management in his agency. To 
assist and advise him in carrying out this responsibility 
he shall maintain or establish such office or division of 
personnel as may be required. He shall designate a di¬ 
rector of personnel or other similarly responsible official 
to be in charge of such office or division. Such director 
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or other official shall represent the head of the agency in 
personnel matters, subject to his instructions. 

(b) The head of each agency shall provide for the co¬ 
operation of his agency with the Civil Service Commis¬ 
sion in the conduct of personnel matters. 

(c) Authority for the conduct of personnel matters 
within each agency should be delegated to the extent 
compatible with provisions of law and with economical 
and efficient administration to those officials responsible 
for planning, directing, and supervising the work of 
others. The exercise of such delegated authority shall 
be subject to policies, rules, regulations and standards 
established by the head of the agency, and shall be sub¬ 
ject to appropriate review and inspection. 

(d) The head of each agency shall remove, demote, or 
reassign to another position any employee in the com¬ 
petitive service whose conduct or capacity is such that 
his removal, demotion, or reassignment will promote the 
efficiency of the service. 

Sec. 01.4 Committees of expert examiners and boards 
of examiners, (a) In order to promote the effective re¬ 
cruitment and placement of persons for the Federal serv¬ 
ice, the departmental and field service resources of the 
Federal agencies may be utilized to the extent permitted 
by law. After consulting the agency or agencies con¬ 
cerned, the Commission may establish in the departmental 
service committees of examiners, expert in their respec¬ 
tive fields, for scientific, professional, or technical posi¬ 
tions, and in the field service, boards of examiners for 
any position. If such a position is peculiar to an agency, 
the committee or board shall be composed of not less than 
three qualified officers or employees of the agency con¬ 
cerned. If such a position exists in more than one agency, 
the committee or board shall be composed of not less than 
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three qualified officers or employees of the agencies con¬ 
cerned. 

(b) The work of the committees or boards referred 
to in this section shall be under the direction and super¬ 
vision of the Commission in connection with the execu¬ 
tion of the Civil Service Act, Rules, and Regulations. 

(c) The duties performed by the members of such 
committees or boards shall be considered part of their 
official duties and adequate time shall be allowed for their 
performance by the agency in which they are employed. 

(d) Where qualified examiners are not readily avail¬ 
able in the Federal service, and to the extent permitted 
by law, the Commission or the agency concerned may 
designate and compensate individuals outside the service 
especially qualified by experience and training to serve 
as examiners. 

Sec. 01.5 Federal Personnel Council, (a) The Council 
of Personnel Administration shall hereafter be known as 
the Federal Personnel Council and shall be continued 
within the Civil Service Commission. 

(b) The membership of the Council shall consist of a 
chairman, the director of personnel or official responsible 
for personnel matters in each agency subject to the Civil 
Service Rules, one additional member designated by the 
Director of the Bureau of the Budget, and such additional 
member or members as the Commission shall designate. 

(c) The Chairman of the Council shall be appointed 
by the Civil Service Commission after consultation with 
the Council and shall serve as a member of the staff of 
the Commission. 

(d) The purpose of the Council, functioning as an 
advisory body, shall be to promote through study and 
discussion the application, interpretation, and develop¬ 
ment of personnel policies and practices. Its findings 
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and recommendations shall be submitted to the Commis¬ 
sion and may be submitted to the President or to other 
Federal agencies. 

(e) "Where there are substantial concentrations of 
Federal agencies in a geographical area, subsidiary coun¬ 
cils may be established and maintained as recommended 
by the Council and approved by the Commission. The 
membership of such councils shall consist of the heads of 
field establishments in such areas or their designated rep¬ 
resentatives and of the designated representatives of the 
Commission. 

PART II—CIVIL SERVICE RULES 

Note: The six civil service rules, which were issued 
as Part II of Executive Order 9S30, are printed with 
the first six regulations, beginning on page Zl-207. For 
example, Rule I is printed as part of Part 1 of the Rules 
and Regulations (page Zl-207). The rules are distin¬ 
guishable from the regulations by the numbers following 
the decimal points; for example, the first section of Rule 
II is numbered “2.1”, while the first section of Regula¬ 
tion 2 is numbered “2.101.” 

PART III 

The following Executive orders are hereby revoked: 

No. 279 of November 29,1904. 

No. 2S3 of December 8, 1904. 

No. 294 of February 15, 1905. 

No. 314 of March 30, 1905. 

No. 45S of June 13, 1906. 

No. 715 of November 22, 1907. 

No. 983 of November 30, 190S. 

No. 1065 of April 21,1909. 

No. 1153 of January 12, 1910. 

No. 2357 of April 11,1916. 

No. 3108 of June 30, 1919. 
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Unnumbered order of June 2, 1920, concerning reinstate¬ 
ment of persons nearing retirement age. 

No. 4523 of October 18, 1926. 

No. 5924 of September 20, 1932. 

Unnumbered order of February 19, 1934, concerning 
negotiations for transfer. 

No. 7915 of June 24, 1938. 

No. 7916 of June 24, 1938. 

No. 7975-A of September 16, 1938. 

No. 8083 of April 10,1939. 

No. 8179 of June 21, 1939. 

No. 8214 of July 25, 1939. 

No. 8257 of September 21, 1939. 

No. 8283 of November 9,1939. 

No. 8300 of December 12, 1939. 

No. S423 of May 28,1940. 

No. 8425 of May 29,1940. 

No. S467 of July 1, 1940. 

No. 8564 of October 8,1940. 

No. 8587 of November 7,1940. 

No. 8705 of March 5, 1941. 

No. S707 of March 10, 1941. 

No. 8760 of May 27,1941. 

No. 8894 of September 8, 1941. 

No. 8937 of November 7,1941. 

No. 9004 of December 30, 1941. 

No. 9027 of January 16, 1942. 

No. 9052 of February 6, 1942. 

No. 9200 of July 16, 1942. 

No. 9239 of September 8, 1942. 

No. 9298 of February 2, 1943. 

No. 9333 of April 19, 1943. 

No. 9394 of November 4,1943. 

No. 9405 of December 17, 1943. 

No. 9503 of November 27,1944. 

No. 9538 of April 13, 1945. 
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No. 9579 of June 30, 1945. 

No. 9598 of August 17, 1945. 

No. 9619 of September 19, 1945. 
No. 9644 of October 19,1945. 

No. 9653 of November 1,1945. 
No. 966S of December 28,1945. 
No. 9688 of January 31, 1946. 
No. 9691 of February 4, 1946. 
No. 9733 of June 4, 1946. 


Harry S. Trumah 

The White House, 

February 24, 1947. 

Federal Personnel Manual October 9, 1947 
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The following exhibits are a part of the complaint: 

27 Filed Nov 2 1949 Harry M. Hull, Clerk 

“Exhibit A ” 

UNITED STATES 
CIVIL SERVICE COMMISSION 
Washington, D. C. 

THE UNITED STATES CIVIL SERVICE 
COMMISSION 

having confidence in the character and capacity of the 
person named below, and after due consultation with the 
head of the office in which such person is serving, 

HEREBY DESIGNATES 

JOSEPH LAMAR WATSON 

to be 

EXECUTIVE SECRETARY 
of the 

BOARD OF U. S. CIVIL SERVICE EXAMINERS 
MEMPHIS GENERAL DEPOT 

at 

MEMPHIS, TENNESSEE 
for the 

FIFTH UNITED STATES CIVIL SERVICE REGION 

/s/ H. B. Mitchell 
President. 

Date September 30, 1947 


Form 2272 April 1946 
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28 “Exhibit B” 

Handbook of General Instructions on Procedures for Fill¬ 
ing Positions in the Field Service Through Boards 
of U. S. Civil Service Examiners 

PART OXE 

GENERAL PROVISIONS 

I. Title of Board 

Each Board of Examiners for whose guidance and offi¬ 
cial use this handbook is prepared shall be officially en¬ 
titled “Board of IT. S. Civil Service Examiners for the 
(establishment.)” 

II. Authority 

Section 2 of the Civil Service Act (Act of 16 January 
1SS3) provides as follows: 

“That it shall be the duty of said (civil service) com¬ 
missioners: ‘First, to aid the President, as he may re¬ 
quest, in preparing suitable rules for carrying this Act 
into effect, and when said rules shall have been promul¬ 
gated it shall be the duty of all officers of the United 
States in the departments and offices to which any such 
rules may relate to aid, in all proper ways, in carrying 
said rules, and any modifications thereof, into effect.’ ” 

This Act and subsequent executive orders pertaining 
thereto, including Executive Order 9691 of February 4, 
1946, authorize the Civil Service Commission after con¬ 
sulting the head of the activity concerned, to establish a 
Board of Civil Service Examiners for filling positions in 
field establishments. 

The work of the Boards in connection with the execu¬ 
tion of the Civil Service Act, Rules and Regulations shall 
be under the direction and supervision of the appropriate 
Civil Service Regional Office. * * * 
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7. There shall be nominated by the head of the estab¬ 
lishment, subject to such clearance as the head of the de¬ 
partment or agency may direct, and subject to the appro¬ 
val and designation of the Civil Service Regional Office, 
and Executive Secretary of the Board, who will be re¬ 
sponsible for all administrative and clerical operations of 
the Board. He will be a member of the Board, but with¬ 
out authority to participate in the rating of examination 
papers for professional, scientific, and technical exami¬ 
nations. 



